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Limiting the Author's Moral Right by Applying the
Doctrine of Fair Use in the American Legal System
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Abstract

While the exceptions to the author's economical rights are one of the
accepted issues in all legal systems and are established with the aim of
public interests in the legal system, the application of these exceptions
and limitations to the author's moral rights is doubtful. This is despite
the fact that the scope of moral rights is very wide, especially in the
countries of the Roman-Germanic system, and it can be abused. In the
meantime, the doctrine of fair use is one of the most important doctrines
regulating copyright, which can be proposed in many intellectual
property rights issues due to its wide scope. The question of this research
is how moral rights are analyzed and interpreted with regard to the
aforementioned doctrine. For this purpose, this article uses an
analytical-descriptive method and a comparative study of the legal
systems of America, is trying to address the fundamentals of limiting the
author's moral rights and the possibility of applying this doctrine to the
author's moral rights. And at the end it is concluded; although this
theory is referred to as a flexible concept, it should be kept in mind that
it will not be appropriate and possible to apply it in every legal system;
Although it is possible to benefit from its flexibility regarding
policymaking in the field of exceptions and limitations of authors' rights,
especially in the field of new and up-to-date technologies and
contemporary artistic trends.

Keywords: moral rights, authors, fair use, limitation, American legal
system.

Received: 2022/08/06 Received in revised form: 2023/05/31  Accepted: 2023/06/26 Published: 2023/12/25

DOI: 10.22034/LAW.2023.52920.3161

Publisher: University of Tabriz Tabrizulaw@gmail.com




YAYA = OV F 2 Sy S L Ls

«D) o
metsares  polae (Shalad § oo Olaila Q@L

VP2 Y Ols ) RS
YY) 1o gy, 1l Eoi
ailacio Boliw (3 558 Jlost b i ho (S oako 55 WS
13 0! (B> plla 4

=Y sy oo L
SSU 125 [ 92 e (ouly
(980 ol ed) (S50l 5 Capde Gl g 3590l o Ao cogad o> (55 (gyedils )
yasaman.j93@gmail.com
zshakeri@ut.ac.ir Ayl ey oy Hlstual Y

oSy

ool ol )3 oty Clegdge | (S oo (olo Gai> y 3)lg glaliiwl a” Jbs o
ol Josl g gy (Bsis plai )3 ages gilie Cots Bin b g bl lade Bsis
by &S sl Jbyn cpl icwl anlge 15 b alie soime Boi> 0 udgaze o bzl
Joo Ml g Cnl 0358 Yl (de)i =09, plas (slayguiST D ohigh (Soine (Gob>
S s L;l.mw.);‘fa BT 5l S dilaaie solaiwl pSd e L’)ﬁ‘ 5wk obl.é.;’.wlcy»
B (585 coSllo gin Blus 5l il > (5205 Caz 4 o Wle laday g 3>
0Bl (08> 4 Colis b (ggine Boi> AgSy &5 Canl (ol pSle gk pedge il )b
Ly Gheoy —blod (o85) b e ol (B0 olate (red 4 D90 pd 9 Sl
She 4 b 35,05 M ilauate solitul 85 Lite olgisdy Koyl B> pllss il dalllas
Obl 9 83 Whe (soine Foi )3 (28> ol Jlesl (el g Who (sgine Boi> o0
sl (g 0580 b phydlasl egpde plgisdr alas (ol | az ST 4SS o (S ons
3 Olgiee 425 g salis plyolSal 5 culie ((Bois pllss ya p> ol Jlosl & il i
2 ofg4 Olilse i (slacydgizee g ol B )3 (5 I5Cuslis 3)90 1 ol (5 pdycdllas]
Sy ose polre ym ol g 594 g R basyglid 850>

A pol [y plbs o le o cpine (5> bt iliaio Bl 1505 (4 5l

AR ARYRN N ™41 I R PR 8 78 TRV RS SR O RN FRR N 8 V8 VA RS 51 T PR PR R VR AT- R 1 PR PR

DOI: 10.22034/LAW.2023.52920.3161

Tabrizulaw@gmail.com 2 oI 1 il




B

wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

doddo

P ol sy 5 (ol Culle 3 ol Jlato Slanl ot e s sl Jlo
2 S cwl odd Jae 3 plele sly (ghlasd] pllal S @ g 0 s yuw
& &lacysgin 5 il Jlosl J latiges (Mol 5 o e degarne
Cuol Wie (o0lo 3ot Jisu )0 b BCodgize Cpl bl e o sdalive daxel>
Sl g e (coine Goi> 83yinS Al wbile Johie el 3 ass] il pbslpw
Goa> 0By | diie pl &S cundley pl g sl Bots pl Jlesl jo ol zuwg
S ol K Gl 4 oy e g slanl (olail syl 0SB yas
clepllas  olod > oddadply Clegsgs jI (SO Wi (olo Bot> p 3)ly (cbalizil
Jlosl 05300 @9 (Boi> plas )3 (gages ailie Conti Ban b g wl o Jladay g
&S &S JHeopd il anlae 0 b he (ggize Fai> )d Cudgime ¢ bl oyl
FBye g 0308 Sl (o)) —(smgy plal slajgdS ) oRghr (Spine o> Al
ol
sl sl odas slaylpl 5 S5 oylgen  acydgiste o bl wilje 3 pllss )
08> Ol nl 3wl o3 dnsle g e Bei> e (Sl 5 pdidlas]
@ &S Wl o sledas Who 5> BALSDexe cla iy 5Dy Ste 5 (S dilhate Baliil
Jles! 1) Lzl opl o9y ya old ylud o glogl b gillae s o ojl] aolSal

1. Limitations and Exceptions

Sy yskie Cped 4 asl Wi 3 pllas o Mdlo Clanlee )3 0585 Gl 1 olgen cudgaze § wblizl w)le ¥

5l oo 815500 (e gidy Ll pogde .0 oddbsl wlilie 5 38> (yy 4 (S Who Goi> D100 pagie | Cuwyd

Cuaunly oo bl oy aslis algo B3> g oliziwl laisdy yide (gomw | 3> 5l oolatul asslis a5 Lxe )y Cusl amass

yd6 g ool 5 e ol ] (lino 4 g 3) glie porde Cudgiste Lol 39 o3l gla )l 3 5 o3litul Cucgion Juol 4
Sy eyt Ao (gl s Hly55 5 > Jlos! (sl JolS

Geiger, C., “Promoting Creativity Through Copyright Limitations: Reflections on the Concept of

Exclusivity in Copyright law”. Vand. J. ENT. & Tech. L., Vol. 12, Iss. 3. (2010), Spring, pp. 518-

525.

Vb el ggi> Sllle Kgpin g (ol cuSlle Bgin Blisal 5 Iacudgioe p3 (one? (6)SLE a5 g L S

¥e oA Law (V1)



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M ¥

OlgB 5 4Bl (IS (8> cal 390 53 ol Ve 3T sla Jlo 3 42 )51 les
Fy wlosd gl b 03)S pus (n 8 ol (85 i b ol sbajeaS Lo
ol e cgine gin > pyS opl Jleel el s aislyyy o @ a8 clalius
oasls plas )3 ol BB g 3l Lapm By lbaie solinul 4l oSl o8, e
O 9 sy 48,5 8 dagi 2)50 Simggy ol 3 sl Ll el (688 oSl i
P il oabaid L oy s cpl Ay Canl (Whe (soime Bot> 0 il ponie
Ao b a5 ol ons (3 (595 )3 ©gu o5 oy ol Sl g dlel oled dlde oy
Sgine B> > 0y cpl Jlosl (Sl @« (gime (Boi> Maod Sl g dlndny
Sypo B93> Some G i &S cul o dlie ol Lol Liwy 11 g8 a3y
)5S 3 oo (spine B> 3 1) ailbaie Bolitul (S g5 o 4sSy 5 055 o0
dalllae b dlie oyl B, (elate cpl & 8 Jlasl ¢l dle iy o> pllas
T @y bS] 0had ot slayedS e slaplly Aol
PgS gl (g

o (dasie GYe dlaaie bilawl oy Sy oaads B G 5 a3
Wl I Sogn Lol Il 50,55 ) Bty g pogde sy 4 Uies a5 aisly
allas 3)50 (ol pobot 1) (83 (pl 9 > Wi (sgine Boi> i dtne ¢ S9S
Sloolss 8

5 Bud pagae (swyp & ok Slal wlie 51 €6, 1 5l dilaais soliiwl fdlio B> who (slimwh Ao o Jlo glp ¥
5 ol e 5l € SMe Sl wlhais Boliwl & las wyp? dlie ol a3y p Sy ol gbalxe
odlatwl pope (golSlg» Alde )b (pizmen .Sladlyy (gylos WMo > D pl wyp 4 ki GBS G o) Kes
e JBl (coyp b (B0wg uinp ) 9 35 x5l € Bgis Grodigy (upp b polee v 3 dliate
Salazl Alde jd (yuizmed WMladby Wie I iy coles (gl (p S ol jl ookl poi) 4 cpolre yim yd (gl oS
ol Sy ors a5y ailiaie 5limal op S 4 42 )5 55 (6,5 s il Canals (gl ity — ool BT 5l wliaie
sl 4855515 4295 3)90 e (ggine (o> slaie | dliune



o [ wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

Bl Bohe sl )3 lie (Syize G w909 glayd, )
5 hlhas (lg)d (A3 UbEsis o ki Gl )3 (gine B> Aoy S5
3> BMB] ol ol glite wilisee canyls )3 o] 2olae diald g odts wlidggdge
Ol 5l eMas! ) 39 S1ls 9 des )i 51 5L (ggize B> Bidlae Aol 5 ponie

. ¥ g e :

P gz Boix nl 229 b2y dabie plgion |y (0500 g pledl (en psrde
Dy Cgmma Sy g 23 B 80yl endasply e I (oole Gei> LS
$9 Bgi 9 WS oo Ciluo syt g (03 BT 855l Conased 5 el Sl (ggine Goi>
By L dwlidh oo Caromnydy w55 Gl 31 g yomae 5 pl Cwops baas cps
S5 > (Jle (sl ol Oglite b jlS (Bois ) 4 dian (soiee Boi> 5l Coles
s > 45 s ol olyon (5t slasS] g Ll b gt cal YooalS csla g

a e g . é . . & %
I onlple £,5 o0 )90 (550308 C)go 4 Colos (pl Y ga (slaygdS (Sod
Gst> 5 &S Jbyd iged (gl ol wglaie pllai 90 cpl j G cpl Al gw SO
Al plysl o oy 3> wilie 3> Y g pllsd @b slajglS (S g 4l
G ki Yol pllss o el olusds Gilge goine o> I Jgie o g L2l 3>
B9 5l Cales B950 503 ggw I Cul ol aBLS Sl & plysl B g (uop
Somo o> | Colas &S Y frgmo pllai OMS 5y 0yl glay pllas 93 (ol 1> 3 (goine
N plS pllas ) s ol byl 3350 4 o590 5 Cuwl 0ads adply llao joboay
IS s ol ol sbalimul )y w0ad aply 4 ds)d goine Bsi> Yol
9 3¢ 00 a3y ol 4 Limgn cpl 5 &S Cul diliaie Balitwl o iSs dagl oz skae
5)W]QM9MM%9AA§M|d‘@bsﬂsb%é}balj‘&ibbu

A b epoles (e o> Olillas &l g pMsl Bois LoiiS )5 (sgime o (owliiline? (Ko 5 (SLalF e ¥
MO o (ITAY)
5. Miernicki, M., & Ng, I., “Artificial Intelligence and Moral Rights”. Al & SOCIETY, No. 36
(2021), pp. 319-329..



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA 4

Golas > boyeiS cpl olSuyd W ga (b ol b Jogds (oo g odpsliuly Cutes
oy Sl SUIBI i (soime 3> dw 2)90 )3 (Jg el Coglite J080 L (sgime (ol
£ . . . . Z . v R . i . .
B3lo gl g (132 ool @ g b 503 (gge 1 NlBe el (3 g U
. .o £ A A | . R

ol GBI 485 And 55 13 1S40l (i Cawl oAb a8 i ) Gl Ao
Sl VARA (4568 (B 53 Loges b jsM ol 5 ol plosl 55 o) (bl (sl
0Pl ool A8 lelid Coly oS 0P8 ) Gsine Bsi )b piess lp &5 conl aiBly
Vel 03,5 ool (g par BT 550 53 1) Caoles 5 oluss! 5>

Ll el Sglize Giliee clajgiS 53 o Calos 8l 5 (s3me 3> s 2 5]

5 9 Sl 03,5 (il S pllai 93 (giloSimlon @ coly oS B> 005 Sl By
SiloSialon (sow 4 g d2d JdE |y bajye (ol U SlosndsS (lallin (sloggunilyss
a3 Olgie ol b | dlins ppl Jds S 08 il (Seis slaplls
Bl wilie goime 3> 0Rgh 5 (58 Sl B> Al st )5 pinn Jule
plio ol din lag)sls ol & conl i lag)sld ldze I coles gl
@ al Joodgler oy s59l9SS & bljl g wims o JoSuis 1) Lyt (ol
Caino 4SSl pg> )15 5l Yol g Ydisom plas 93 (slajpe (143 08 5 ls8 (Sialon
3y Bl (oolaidl 55,18 oladl gl isu > (b 1550 b ojgyel CalyoS » e
Gyl syl inose 5 slapld glio o (sl Casl Caanl o 55 blod )

A gV pae (WA ¥ 7 o llisl 1l 505) opie g (2 oo o> @IS )5 Yl &

AsY o lon Y

o S 2y 3> bl 08slusy s cal J Sl e (5 085l Jlo o 5l Jiesr 131l 0n e 3le ol A
O oAb cage a8 A G ;S5 Lald) g5 0 b 1 5 £iyn b Bl iy o5 65550 4y I 0 5 sl
o iy It 0 ol 1 gmudly bydy sl o Voo ©oae Byl 40 Byl 39 o) g b !
M3 colen (Sigfa oo ool (b > el lo it 352 058 ol (b Sgie > gomy st pilie
Gl 1y om0 BT 5 S Coles (gl by o)SI AR Lo 3 05 (sgine i | Cales g ondics
A xle (o sl B 4 0S5 g 02 yglandy saine s> Syl pogad )3 sleyyhe aSIT L g 58

9. The Visual Artists Rights Act of 1990 (VARA).

10. Dworkin, G. “The Moral Right of the Author: Moral Rights and the Common Law Countries”.
Colum.-vla jl & Arts, Vol. 19, (1994), p. 199.



v wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

2 ol S oWl gl Kalen @ 5L (eolaidl i 5,5, jelaieds g siwd M
9 Uil leMbl 4 o piwd Cuod] o (cgine > 4SS pow 5 g fCunl o) oyl
@lie ool & (oo pod Caz 1aygdS (led (GiluSinlen § A8 oo (uSxie 1) CB
el aisly, s gy Cuenl
ie Soine o> ) brludgiome g bzl sbxl (dly odes gy aw (IS jobay
)03 3929 (Sgi> slapllas

Teusgama et g b slalial iy,

W Y .- " . . . .
S ey 59y 90 5l S5 @

psd Lbay 4 Il dsdise o3 YiualS plls b (slaypdS o Baes gl g,
W2 o . S e .. B “
OS> Obe cnl T3S (o0 518 odlitel 3)90 aldys B> pllas (glapuiS ) yiin

11. Sundara Rajan, M. T., “Moral Rights and Copyright Harmonization: Prospects for
An'International Moral Right”. In 17th BILETA Annual Conference Proceedings, (2002), p. 1.
12. Open Exceptions and Limitations
ple ool gg5 cpl Cusl )3 4y p3Y il o oy o (olrylire Bl daliul 5 Cudgize Goy 4 dg)9 basd (a0gd
LaB 4y ()0 0 540 Al oolitwl g (ol Jle (gly ol wold byls cod g bygluas Jl (B 4 dga0me 4L g dalg
e 55 (slauno ol & bgio 5 485 b 55 )l &)
x93 3lge las] 4 dng b &S cunled] | pasuie Caw ypd B bl 5 Codgde Cued pie (slroged jl (S Y
4 e dp S g @y B ot | 6)Ssle cap dedlhgiod (S 03,5 00 e pds (Sl coged
38 e Gei> 5 CaliS Sl ol oz 4 @2l byl dolosT Jedllygind latas o0 (oB9) wi | pile Cunls
aoliziblge o 48T L oy 5 (0 Sl Goin bzl o)y o Kot g (Blo) .cansl 03905 ST I ool b,
(W (o (178 (558 Sl o> aoliofog ( Sy Bgi> pu ¥
Cuol (olad dilw g (Bye o> p die &S Yl pllas oo Sho b Cudgiome oty g b w4 clblizmwl ole NF
oyss g Pl 53 85 LS dgas 5 ol dug) oo 5 b Vool ol o Cenl o] IS (A 5 el 555k
Oy 4 bzl Gl K gow g bl ardh ol wl g LSS dus b HlS el s 5 396 gl Sl Wit
ol 3 s )b e cdilas 55 Y hgse pllss slad)S)I5 5 3 Shes b ide (g 108y 53 eAB s i)l
Legad 33 sl dslllas jolaieds AGS ABlSl el pe |y s glabiziol (lgd i PR Al as lab pllas
29 dalpe 5 aiie 4y bzl g cydgize Jlos! 1 Y pelS o Y bgew plas (cbacugles
Pierre Sirinelli, Synthesis of the ALAI Study Days, in the Boundaries of Copyright: Its Proper
Limitations and Exceptions (Libby Baulch et al. eds., Australian Copyright Council 1998).



’F'rUMJ;M;@JO/MWJ)[@?JLJV&[MMJ}E;QL{/[AA M A

VO .. . . . - NN B
oyl demg bl ol pllas 3 i3Sy 5608 5 5y akuie dilhaie bolal
Wiy o> pllas (sbaygdS (S p3 by S8 YpalS' (Bgi pllas I 8> (ol dials
395 odas obody (0383 (nl gy (e Sl 98 o0 odaldio 5 2l sla)eS ofge:

ol Caliss d)‘;\fo}lté L;;.ll dw dl)‘b
2 Baes 5 cal 5 labimal I ool e oS wlhaie oliul g5l @

\

5 P ..
90 N el (Boi pllas

SlajgaS 5 Lluy 8> slajgas  lolel o Valhate i, oS @

3565 oo )8 onlil 390 LaolSaly la 4 cun Mo

ool sloygiS (B ) 0l 0 oS il g 2ol o ) Sy
GsX) s glalizial I oS5 L oS wdy L4 T olel g e,S ke
AW (o] Boi> (5ol) ailiuaio Bolitl 058> (slajbas Bl 5 (bl
59 il b cdlas 5 phdlasl &5 Jol (o580 93 sblje I cunl o

Dgab 0y 080 cuns]

15. Samuelson, P. & Hashimoto, K., “Is the US Fair Use Doctrine Compatible with Berne and
TRIPS Obligations?” Universalism or Pluralism in International Copyright Law (Kluwer Law
International, Information Law Series), UC Berkeley Public Law Research Paper, (2018), p. 1.

16. 17 U.S.C. § 107 (2006).

17. Fair Dealing

18. Copyright Act, 1911, 1 & 2 Geo. 5, c. 46, § 2(1) (1) (Eng).

19. Copyright Act, Act. No. 8101, Dec. 28, 2006, arts. 23-35, 101-3-101-5 (S. Kor).

—0 B VN dlge o YO LYY e 51 45 jlore colalinul Cuoygd  ogMs 0,5 ol oS 9B ] snipMol g iy

o> 5 aliaie B3litl Jhns Hlz 53,5 6Ll L 3l BT 5| alhate Bolitl lsic b ¥O-Y Bolo 1yl gy o sy iy Y+

ol o.xp)f CM@] lfu)a‘

20. Taiwanese Copyright Act, arts. 44-63, 65 (2010).

55 310 e e Sluwho 9 WolSisls 15 g o shuass Claal b okl wile jlxe slalismal 51w pgd Jolis olge )

(883 15 slno Yoz 5 995 0 Alin )ls0 5 (6 Tgnls sladaliy ol o oolile Glual L) o Kind Elpe o5yl 5 i

ol 0 a1 40l (5938 Y+ Y Bole Lo



B

wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

Glaaio B3] (1 555 &5y 4> Ao Goimo B> Mo LY L)

50 Sl colo (gilass] g 5l edlatw il sads diS dlaaie solatwl =5 40
.Y\«)j'\ colo jlojlal Juazs o GB)laio 5 Jolne Ca )0 culos

Canl (6,58 b colo (g lazdl Ggas 5 udga5 5 Litwl dilaaie Salaol & las
|) les‘ L)"‘ cole Sl 398> m\.;.).\éj u.,l Lol 045 Uael d?df)lfdﬁ';lé Sow )|c\§
Bylio s> o 1y Coles dyg0 Jlgol 51 dgaore Balaiwl 3o cb (ased 4 5 035 (anass
STl a8l v bl SIlo 3] S sl (Syar AShl ey canl 0313 Jgine
ol o o 5 Wie Beis plla &S S e JUid |y blaal Laes oS ol
3500 61 dmwgs g 38 ol 51 SOl ool ISl ¢jglaio Cpen 4y g il o))
3 il g g i)l 4 was BT sl el il b abuog cpl 4 B s o SeilE ],
Bolizel ol Wlgs oo ilge (coine o> > dilbate Bolitul Jlio | A8 (Ko dsels
Ve PRV OO {95 £ SR VB I PV 5V
e Sgis ol )5 ailiuaio balw! oy 55 9 (590 .Y .)
Yorol5 sldyguiS Gg8s ) Y LY

il B B> 3> JPS 5l (e & 395 (e S8 5> e (ie o> IS
W BeSl Sl Fais 5 i Jlw bl i dlaaie Bolatwl oy iS5 (83 S
OB Ny & i Foi> O dume laodlaiwl 1ot g opd b udSSH glaolaly
B %5y 0502 95,6155 cpatin oo ,BT 5 Gb] S anwes g 4l S gy b 5 50l o)l
13 albaie 83lel (8> 308 wald LI 5 yin Copiy 5 ) Asej bey nl U

21. BLACKS LAW Dictionary, ABRIDGED Sixth Edition, Fair Use Doctrine.

22. Rosenfield, H. N., “Constitutional Dimension of Fair Use in Copyright Law”. Notre Dame Law.,
No. 50, (1974), p. 325.

23. Michael G. Anderson & Paul F. Brown, “The Economics Behind Copyright Fair Use: A
Princioled and Predictable Body of Law”, 24 LoY. U. CHL L.J. (1993), p. 143.

24. Ciolino, D. S., “Rethinking the Compatibility of Moral Rights and Fair Use”. Wash. & Lee L.
Rev., Vol. 54, No. 33 (1997), p. 48.



’F'rUMJ;M;@JO/MWJ)[@?JLJV&[MMJ}E;QL{/[AA M Ve

CalyissS 0ols ¢ 4,8 cais | wlhate AoME S e Ll caly oS pllas
8> 098 pow Juad 0 S cpl 58 pol b j0 il sdd (wuSxie udSSH VAN
3> hs BT L L 3 jlee @lelsdl lgis L VA Jlo T et 5 g bag b «ilge

Mol o sl il

39394 W+ Jlo 3 ol 9 Bois yunds I ailiuate sdlitnl op s 55 K el 5

Bois 8oy 5l 33 g 0 Cilse 3> o) gl lgd Cpiete S o &S Al
2 Kpel o5y ;3 WAFY Jlo 55 ladey oS 39 48,5 s | ufSLy e uSLS
Boliel (30,55 e yuody o pel claolSoly ad 48,3 54 L3l dle i gy
AT s b wols 1,8 exlatwl 390 3¢5 zoshae (slaodign |y LudSl eS8 Lilhaie
olyaS opl VY Bl 1) ol 6,58 4 VAVE Jlo U slbate salil o iS

.ﬁb% MLJ o‘) 09""9 4 .\)f wya.;

25. Fair Abridgment
26. Copyright, Designs, and Patents Act of 1988
27. Acts Permitted in Relation to Copyright Works

csaed Ao b oimgly Cilanl ialon | fusl 03y0 jlme |y ols (clodliul g8 ol Yo 5 Y dlge ;3 3058 ol YA
by0j 5 Hlaidyge ol Wlas Ll Wl owled wliaie bxlitwl w3l jelatedy ailjey LA (5155 (gygpe b (ool
by oo byl 1) 5le sbvosliisl 1 5L s pd &S IS ol Bilaaio b3kl (i8> BMS 5y .Canl 034y (S95B lmo (slaosliinl
ol ol ey 5l i onled g ditud oaidly (sbroslaiul I)W bre glaodlinol Liky p Gai> p> (085 b allae
sl 039y S958 sbre (glmodliinl 5y0; 3 il (g9 odlitul 48" WS
Song, S. H., “Reevaluating Fair Use in China-A Comparative Copyright Analysis of Chinese Fair
Use Legislation”, the US Fair Use Doctrine, and the European Fair Dealing Model. Idea, No. 3
(2011), p. 18-19.
29. Gyles v. Wilcox., 26 Eng. Rep. 489, (1740), pp. 490-92.

30. F. Cas. 342, 345 (C.C.D. Mass. 1841) (No. 4901). For an Overview of the Case, See R. Anthony
Reese, The Story of Folsom v. Marsh: Distinguishing Between Infringing and Legitimate Uses,
in Intellectual Property Stories 259 (Jane C. Ginsburg & Rochelle Cooper Dreyfuss Eds.

xSl g b aliate 53zl 55 Lol gy 03,8 g WA+ s 13 |y cgly S 58 gl 1S5 501 5,58 as ST 1

&gy 28 ad 3,8 by Coliod 0,58 NAYE 8B 3 8D Cpl cogal plin g aBls oly 1S 50l Coly oS 6 @

Sl o B9 pile Laolily & ab s (2585 (nl gl cnl S99 b e S 1y 035 (ul (e o (LS

b oS T, LaysiS1s 51 5 e dmolSals gl 51 Lty 48 o3 405,680 5,0 (ol oo plSn ) 12V B3k 4 39340 HsiSTo
i S oo i)y ity o Slaspe b e odign po Llpd 4 dag



WO wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

A5 3 85 gy ey e 3oy B sliml Sy (S5 ) il
ol cagans Tl 2V g ogas sl i ST G e 5y gl pludl
5 uojeel oLl (155 Gl by olasl Gaa b ool —gpa BT 5 eolatul oy i8S
Wliais i 4 o8 ool o] Gl S Lol Tl snd Jlader lfe 3o B (img,
g bl o3l b wliate pordo o5 Iy sl BB  gde A
Bolazwl (38> Bee 1D 0,0 deng dilais Bolitul pagie (sly (AbB g pigy (i ye
ol 058 53 033,53 Jonn o olal 32 (B 535 msm (sl 5] Sl

odd 4i3)S I3 )3 jlne (pdiz udSH Boi> )3 Allbaie S3latul (e lp 98U
]

aS o> g e Yl 039l Cundts 1y 5l conilgs S (clogus Y €51 canle L)
a5l 3oi> @ly p3 5k 31 bl L5l 0 g 3 Ban ¥ el sas bl 3]
O R e g Pdgdme g SEede (oboy b Iy el Geix > aliate Balitl
4 udSl B 53 00755 el o Jo e 42l By 18 5 Sl Slaodlis
RO 3,3 )15 okl 590 Bllaxil pae Cpiomen g o) (39 9a5e g Bmde Jud

32. Ciolino, D. S., “Rethinking the Compatibility of Moral Rights and Fair Use”. Wash. & Lee L.
Rev., No. 33 (1997), p. 48.
Slaais b3kl bzl Jlasl & bgie (io (g)lasl Gaix 31 o yly &S dodie ) il 5y aw gl V-V B3l ¥Y

oS 1y Lzl o) Jloel Gl G968 5956 s 5l wngd VS e by A5 D St &5 ) e clmoslital glgil 5 caul
QLo VARY gl 4 a8 o pisie JBT oguas )3 |y isu ¥ amd e &l sl anily Jas bl (clodigy b 55 Lol
...\;fua UL’ ATy ol
34. Oriakhogba, D., & Osadolor, F. O., “Musings on the Fair Use and Fair Dealing Exceptions to
Copyright: Nigeria and South Africa in Focus”. Ebonyi State University Law Journal, No, 1
(2017), p. 4.
Sy ) e @ it delllae (gl ¥D
Justice Laddie, Copyright: Over-strength, Over-regulated, Over-rated, 18 EUR. INTELL. PROP.
REV. 253, 258-89 (1996); See Also Gerald Dworkin, Whitford Committee Report on Copyright and
Designs Law, 40 MOD. L. REV. 685, 688 (1977) (Recommending That the U.K. Adopt a General
Purpose Fair Use Defense, Although This Proposal was Eventually Rejected by the Legislature); 78
Hansard Parliamentary Debates 10 [Debate 2004] (Sing.) (Statement of S. Jayakumar, Deputy Prime
Minister and Minister for Law) (Describing the Need to Move Away From the U.K. Model, Which
was too “Restrictive”).



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M VY

Gig Goin el glayguiS L) LY L)

5 Cund Yyl o> pllas (gla)5iS &y 39000 oS ailiuate B3litul o3 5S> 6y
Jlosl do 513980 0105 55 atdgs Foi> pllas (slajgdS” (Lo (ilo5 )3 dusie JISSI )
plas (sloypuiS Boi> > (St porie 4 he (Soine o> 5D wldiale B3latul cp S
5 e bl I ot (Byme 3 Gl )3 gy Jledt gl (g iy
S5 ISE J )3 gybias 1ayglS ool (Boi pllas )3 cilie (soine o> ) wlblixe
nl > il (g phibllasil 4 5o 5 j5abg (slagsislpiss L) o laigSas
Vel 63,5 @y |y S5y ol 35 09

U cpl & ol diBppdy Bude JSB 4 1) 0033 cpl 38 0 bl oSl oo
Bale e Clusay S8 e Sl ojlal S & Sl g (ol sloslizl oS
Cuol 03,8 pMel Sg5l8 Aoy oyl o 1y (asudio (glitiwl 03led ¢ p> Aio 3> yg5l8 VY
@By (4I5S 9 )l bl g aE (patd (hagh g addlas Blial L eslatl Jols oS
Lisy 98 £ 8lo 55 pule sLabd 53 (n S (al 095 sk pslaieds 39 oo 050,
3> 0B YY Bolo o jbre slaodlitul Cuwppd el s cbls) Be>
Sl )18 56 53 wlaate 83l Sy L amd e Calpw sl slab 4 |, (e
ol ool ples 3B 1) Q60 g (ST oS 1 (oS 5 sl 03,8 B g
Wie > 0l cagenr |) alhate Blital gledl a0l (S g5
ialed <ol 5 byl o el

36. Hugenholtz, P. B., & Senftleben, M., “Fair use in Europe: in Search of Flexibilities”. Amsterdam
Law School Research Paper, (2012), p. 4. )
liato balitl 358> (lulid pglaiod; 255 Cilfe o> (158 )3 et Sl 3] 5t 05 5 o <l 598 s XY
Slos S sl

38. the Preservation of the Right of Communication Through Information Network

2990 06 () )3 ol pladl e 3o BT 5l jlome (sloedlital j) oped (Sl (sl o e SLBUIM pf ) e YA

90 Large Alius (pl (camlio B3gae 1 b 505 Whe 8 pitie JBT | camlie J8 JB Je (slp 9295 o0 oanliie

058 ol VY Bole 4] Blias imd s cunlin i b canlio Jlne Jlosl 53 1) 395 s (sl i 5 aeis clad

Big i laile 5 o) lajls s oad cupal ety slaand oS &85 i )l ol ot loges
FOMPXRAPVCR SNSRI Yo

Song, S. H. op.cit, p. 480.



Wl wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

g Al FY=5Y dlgs jlre (clalicwl 8o jd asgylao bolitul @

Bolo )> D930 (slajlixe b ailie) a3l Iyl 1) (V)50 83l )0 dgng0 (slajlne @
(S pol 8 V-V

dlaais bilauwl jolaieds ) YO-Y 8lo 55 0,5 Cuguaiojl 8B e i  pioted

Vod=0 B Ve N=F o YO U YY dlge 55 yyde jle JbT 5y05 ,0 a5 Wilhe > gy 6T )
Dy o yyte odddlpiin YOV Bolo cCul 63,8 o i WMils o) e 3> el
Ssine i ol 55 lge G 5 g5yde G 4 0390 plie BT 5 (Jgene Bolitul
S5 oslizl LT aSST (gl jline &)l jobatody (plBaw 905l (sloybine) cowl jlxe i
o)) ol pol g VoV Bole e a5 1) Jhae slan ool iyl s b sl Jgine i
Slaale g jbre bolatwl dield o1 el (665 slojlixe I oolitwl b odle ) 1 .08 o
Ol oty 5 egdme oy (nl 4 g sl edly b8 1) e 3> ()l ,UT ]
ly st BB (g pdcillasl amiyy § A8 o oo dilaaie bolawl (glp (glodds yuss

¥ .
CARd e &l

o Goro B> wuod (e ¥

celeal oolatdl (gyds Goi Sle Wilo (il Slo (> Ao Goi> Na05

21y ol bt b ailate 83l 755 (e (el 3 snlRis 5 maled SV ile JS05 (698 Sl (gl ¢
103l Sl (55 5 PRI () item 5y 38 VoY Jlo 53 blonsS e 355 o ld
UK )l 55 Vo0V Jlo jd g0 @iy 395 (4168 0 (Sl (6651 51 500 i Jloawny (glaiald b 1y diliuate blazwl
b dapalse plin 1) p3Y (g pdscillanl S ol (56 sile b g0 g Mool (oSSl (665 L Bollas | dilinato 5ol (yilgs
50 ygiS plo o pidaxio g JedymaS (glaieb b BT I aliaie salizul sl (ly asaed a3l il jg, slajls
il Jpel slon bzl & 395 (5 ke slolizial (55 Dl b 5 (bl (i ol L 250

220 Fuoly 4080 (pl 4 0,8 I LIS el (g6l Wiile 0y
41. Australian Government Productivity Commission, Intellectual Property Arrangements (2016) 9,
<https://www.pc.gov.au/inquiries/completed/intellectual-property/report/intellectual-property.-
pdf>.



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M V¥

I3 2995 Jlac ilge gginn 5 3le B9 3 S yiie jsbs g on o Tl i
P Ppaass Sppo &yl gy pedge 4 g b (lgie o 4zl ole ol
oo & g b clie (goine B> 2205 pol (85 Jaip lie goine i
ol & ashl ) o cunl poles slayin )3 (gilozgs ol 5 g s slagsyglis o (salaidl
NUIS VPOV P8

©oladl glw ) Y

o Sty g ol o9 odladlue s 4 Wie (coime o> (oolail cunle
T 0,83 Y5 4 50 Wolals 13,5 oo 513 435 e dyse Udes | e Canasid
oeloizl oy g (yoly BNy (8T Pl (g cpl olatlnd coale
g ool Wie (gaine Bain pAl gla Sl )0 0l coge ol Cpen il dalgss
by lmolEoly (el g yilgd oyl 5l il atily o)d canl Sae &S (oolaidl BT &
ORI ol Sl 4 dr g e 095 Jid Cote b e (goine o> a8 g b
Symo o> (odlaidl o bl atil ) 1y obedn e ax Wl o Coles 839020
A8 e . . S T
W aouS o3 (gl (nl E990 Com)le 2 & Cansl (aiadd g 0315 (o0 e
B> 208 pai) )y dpdipe Ay ol 4 patie jdbay Jlme cpl o o gl
ol (golaiBl glacsygpus 4 axgi b alhe (sgimo

ol oo «dlie gz 3> 50 dilbaie bilitwl linwl (golaidl puuis jolaioa

Ko Lo b (55U 11n 5 g Lus s XY

B Ssine G & Cong Lno o 4 9,5 0 doizp ol Sl | Wi gine o> 9500 AU & (alSin FY
395 Sgime o> Jlosl 5l (Gle (585 JUS 3 Wl e ile iges gl s U 4wl JB L )l ol
5l oo g 4dsl Ban il coien Cunased I Culen (il S5 Jlasl 1) 53 Cunles 3> Mo 108 jLaich o
Dy )8 da g )50 Nl oo 55 Sgine o> 50 5l ($3lo @Blia I Culen g Cand Bam o g «canl (g9 gine S5

WSy ol b5 Gygo il 5 agin (g Sl diej (0l ) oS (i pmass I (S XY

Hansmann, H., & Santilli, M., “Authors' and Artists' Moral Rights: A Comparative Legal and

Economic Analysis”. The Journal of Legal Studies, No. 1 (1997), pp. 95-143.



Voo [ wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

porde sl oy oSuls anass b e pl b 38 el sk U jhee
ATl i Caglhae 5 cold) o Glyie @lie jlodlatul )3 i by
bl S5 @ piY Ll Al @ gl She Cage 93,5 Dbl dxels 8l
N d . o
W 7l ogelayt 5 (wgele (YIS 5 (im0 5 (o3le 390 Jl el g5 iline ]
g dwy oo 0xsSodlitul )3 A (coine g (odlo Caniio )] dou > aS ) wilbiate ol
3 =) BT 5l wlaais solal Glise cnl Bk 205 oo 23 56 W3l o) 95
g drely (pwpid g 5 Sl (ne 5> gl ie 38 4 (b g )pS e LA
2yl Cdillae Jlns cpl b 93,5 (0 35 rg000 9 ol (Rl

i Juol 03,5 ookl dliue (pl (ool Ll gl g5 oo &S (6,505 ol
dlie (Lot g (ot 2015 0l —dlia o Cal b )undjl cuo)d die
Sl S5 Sy gLl Jool ol el Sl Sy Cpsllan 3] 5 latsa 5 Le
2l s 3 gy il ) s el Sl e e sl AT (g5 e
Glacus,d 5 adl s duwlie JWd 4 dilacaie dolatwl 3 155 9,5 o )8 adllas )50
sl Ojly dbml sl Coledyd g e asele D15 e dm 5,0 B)b g
plon J 4ol 4 Lo &y 955 035 apast 50 By o & by 5l (S st
b oo dija b Jobee ad)cusl cun)d duja 0pd oniSp (So bl cpaix
wlaae B3lizul 311U 0l 05,1508 o ol o s 1 sSee DBl 3 520
=) BT anels o yiod Wlgd a5 Canl Ll 9 Ol Lilhe &> uanass b
woxy g Sl Whe B> dgime parast in ol Auje )l e b g
sy o Sl 5 Cagllas 9 2

b dblio Juol @) odlawl imgh cpl jo o oo &S (6,505 (olasBl Lol colpsys

45. Richard Posner Efficiency
V Ub eosad Gots Ollllas & olas g kel (wogad Gt jd (dball LY olpe gdge g 0L us X5
I e {IVAF)
et oKl ) i)l Al dmalaylF gsis o silecKimlan 5 siloclusy oabaidl Lo ¢ Jlaollgl Loxs Y
XY o (IVAY) (i



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M \F

sl 85 ool (oolatdl pMlas) S5 BMS] 5,bbks sl " 3MS] 5 bl
hes bl 42dly jslo)ble ()8 Slgige oyl 51 (Ko ol )3 & A5 o oy
9398 Juile |) (ite CBlos 48, WS e pile ] )0 B (385 Laslpd o il
s 1503 Gy 4y e gyt SleMbI b bl (b b 5 S S e3¢y ke
1000 cjsme | s e (coine ok Lais 4y LaolSaly o5 4T ofpgds £ 5l
G oo bl b e (ilhe e Lol | o] My eladl WeSyn cazilsy Lyles
5 S8 CeBlad pas cage Wl oo «6)N0d 4 P JEI L (59,8 1 ey Ao cupeles
2 2l Jlgel cuslle Boi> aelgd Bl g ondasg )b Sl gw Sl 1pj g0 (Boi
g Sl (Bl Ao (sl Glizmen Cueled G ((Bib I Iy el 05,5 Jlaml Jal8” L]
il b iz 2 les Gy 5 J53 395 3l Wl 3o ol s 2 s
MR cales 3)50 JB Canle 5 Jlgol g glogl 4 a2 b bl Biee e (ggine 3o
2 8jlye g PS5 Jlosl 4 boio Bois plo aiile 15 (soine o> oM jobay 3)S
ol z8le g 0l dg3g 55, (lo Gei> 40 djlae (pl 4T WS len il xdlis
Dgas 48,5 a5yl 50 S A le o 5 lalse
S 1918 S b I (WU Sluo Y Y

294 L> SIS i (gl Slolagl 5 il e (coine Boi>
g0 0 o Geled 3> ohgas csgine o> LT & Canl Gl (Lol Sy el o3l
s olie a5 lBle s SG3j90 )3 45 ueled 3 b 2yl 352y BB 5y 5L S
ol B 0,5 LB L plgiee b D5 Jlasl plasy wl sl 00 2y ol )
)9 3294 ol > (plbCudgie (3>

Ahe ggize ot plw g Cusled 30 il S Whe jI (S a5 @eS len

48. Moral Hazard
ool )l AL bl «Sjolan syl (555095 Uil (glooly)ld bgys o B (golaiil — Bois ulos woye ailg, FA
NeY Lo (M eY) ool oKl sl
2 8lg e Bl g0 s s sl S8 @Blie b (g8 il Ly > e oS 290 dr g AsS ol Logas i cpl B¢
ol o B g Sl 09 30 W15 oo Al ) 51 45 Bgis Mo ¢ 5,130 il ol el g oy



VY wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

cov s Jioud e 0 cal 0l Shb i 5 Jioudd e cly Lolul
Ol 58S 013l Gl A b e b pusS W ye g Codgioe (pl (ngi (slacs)glid
Bl Conlad 33 03)5 393550 oyl dggts o )3 (st (spdyillasil (3o
b)) Sl ade 5l Gua Sl eSS (g Bl Gl bl adh (S 555665 d)lse 4
Gy Jluowd b )0 o)l lls e Wil (6ylow b (8 o Jie asl
Cudglone [PRPRVCOP S | WY, )’l ‘_;QS OI)',,o Lgl)b &S Lg)lﬂ )ﬁL» 9 &oloxe )LT sd)s'%lf

oy

Ol b e Whe cly 03,08 (goine Goi> lulid b &5 (6,500 S

eyl el (Slriot 5 Jpd Ol o e B lebd st s
pladl ¢ loj e 535 o alidle s Liml 5l L 03> ol > b oS b Yoana
S )l5 g b Shg b i3S e o] eidyig g 0nd layjap B ded @
Pl gl d5uus o Lobul €S g3 sod 45 39 o0 dusnd s (ladsens ,3 (g
oS alolid 03,05 5 (3llas Cpgo 4 ]) ggine Foi> porde maalyn S Lx] )
ol e sleday sy Cusled 3> ofgh wile oo B> LAB Fur (ladsus
80 5 Clelul 5l (gpuSels & (ad dbb oS oM WS Gie j dliue
Colpod W=V sle gillas awild a8 )3 o ped 4 D9d o e bayljdle
2 56 oledl (658 Sl (g6l oad s 3l Whe Sl g2y b Jgae 3>
1y lsble s 9,8 2 LLolSies o gl 3> €D 5 €O» Ay g3 5 S £ Bole

ol 43 Ll Caoun yds

S &S Jop 380 cage Syl g Sl (g slacsygls (ol cunle

51. Adler, A. M., “Against Moral Rights”. Calif. L. Rev., No. 97 (2009), p. 263 and Davis Jr, T. J.
“Fine Art and Moral Rights: The Immoral Triumph of Emotionalism”. Hofstra L. Rev., (1988),
p.17.

52. Art. L. 121-71.

53. Even, Y, op.cit, p. 247.

54. Decompile



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M YA

Lo z)B soime Goi> Culos gyeld I sl poi (slaeyglis ;> eadons 3l 6T )
Goi> Cople ¢ Jlie gl b ot il ol 53 sgime Bsi> 2929 e (IS (s
carge bl slo)lle s rien 5 egias e (s ] eadidy BT o (st
Sy dge e dally £ 5 CaBN (S5l ol pohe 85 55,0 | 3500
Lad cpl > dlge (goine o> g oy slaicy Can )b Wi (ggize B> | 3lhae Colax
ol el cbladl § cilse B> ple ojlg dbml Jlid 4 fya I i (sl

oy, .

yolro s g > gilidgs ul Jobar ¥.Y

T 5> bl 5l ogeie a1 o)Ll cga T igilongs o] 5 (eaasS pgtie o9l

OSed T 510255 o 5 gy cul @ Jogi b iy g0 030 e o yim
59 4 e BT )3 1) 393 cyim 595 03,8 odlitul 368 3w g Clial cas
(P9 Py Cgue yib A 5> Johiie (Sby gy I (Se gy cnl ST s ogls
wials (o)l ilie ggine B> ohigh g lo Boi> b (Boi> Sl I Cunl (S
polis 53,5 cilelay b S 395 o 511y (6)%d 31 035 o 30 oS syt il
5 Gl & Cusd 05 (i 59 g CBM 0,8 LSl g (%05 I I (sloses
g aiS o il |y oo (ggime Boi> cgw So Sl Dby ool nlply N 2>
B> 205 o nlpls 99500 5y Gojox > CeNS g gl e > g
S ) 5 4 058 n Gty |y deals Tl 5,50 ieyin o 4 31 e (oyine

Ots5 Sl s lge (sgime o> Jlosl (xSl (ol 900 9 haj s LS Syt Blllas (g 00

LFN)F 5 oy slagygls e «olbls)l 5 cleMbl
56. Appropriation

bl sk b g Ll 28 b iged S il b e (Sl & i ol o el o WS gilonss ol Sl iy o 0V
5 plps qwndl) 23,5 oajl Sl 555 9 gl omnsS (sla)lislu g M 4 o 9, Gl 48 305 o)L8l arilagey
Vb s sl —lyj layin e slayin BT clol o ol g Pl BB ey e Slidugy ol
(FF o (¥9)

02 (V) ¥ b g llllae gyim (gilongd ol 51 g 6,500 3151 ol g5y )3 g o LABD (5,515 pms DA
Avy



a1 wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

A (aliee ol p1 8pslsy ol lilge Gl (98 WA Bolo & 2255 L
ol 3 gl gl cw s 3 coley gogad pl Lol dius bl 25,5 5wl
byos 1y gl cdlge 3l co o 3o Mlgioo Job 5155 (Slmsi dbrl b pgd 31 e b
5 Cuwl (ilwdes QI il bl Lol paie (Mol syl 5 puss 50 lo 4 0,108
loplls gogn S gty o9 il gl e il Cunr 3> 25 Wliise e ()
L9y 9 (S 9 s S B (gyd (b8l 3 0)ly slalil ply > (e
Sl 2B iplply WS o Wl pogad (ol > Gpedl GBS il (ol
Ol 9 WSS S |y plaieyia syim (393 9 g9y Cawl e Lpj S )08 ladl
o Tl a1 il plieyn CBM el ) eile Wi e adlge
Some st S g e g 3l €y 1) oyim (silongd 5l 4T GG 0 Sotee <l
plplo ool adgl Bl 4y pgd 315l oledl b g cblbie aBT o) o 455 plate
daboy gl Sl 5 Ml cpe p> & st (6,61 5355500 Glosgs o 5 e yia
sk |y @y pyai Jl Colite g 0)lgd (il g @2y polal 4 ST cola
76,8 ol yia Jls g Lais 5 1, el &l Sie olls 5l a5 e 35,05
By Dy ) ()l (P by B9 (Slay9ulS pSlowe & Cawl 5 (L
duilyd (Sl dlonjl ol Sy aad o i Oldllas Ll wiyls (g5lwdgs QT 5!
il BT (98 5 ans ool 0 ofuga 1) Cilhe (gsine 3> ed s
bl ool )5 il 3ylge j3 (spine B> ogad yd boldly s bl
@ plasl O] yedte (6505 JB1 5l (bl s & 231 ] )SOLES Sl o o0

DA o olen B

DY Lo (W) YF 5 cpin hasS osiyglity (Bois ool s 5 (65 (sjlwdgs o 5 (L Kon g bl Iguis 5
D00 Lo len 5

62. Lachaussée, Sébastien & Elisa Martin-Winkel, “Adaptation rights: How to Deal with Them

Under French law”, (2016). Available at: https://avocatl.com/news/adaptation-rights-how-to-
deal-with-them-under-french-law/.

N o ot 5SS L 5l 8 4



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA Y.

Hr ookl Jes Gllasde w icwl Wi sgime Foix LaoT g 00GS wlcdl
7 e oo LBl 1) &l

Coro Be8a b diluaie B3l oy 585 (5,85l pae b 5,5 5L0 .Y

DB Whe (oolo g8 Logas > L ailiaie B3latwl op 8 LT a0l joguas )
e ez gl o5 53 0)1 3929 035 09 (0 35 (sgiee Boi> Jald b sl Jloe]
2 Slilie itd e (ggine Goi> b (5 E5lo 5 Bl B isueds 2555 )
S ol Jlosl J (S0l sl sl Jle i3 503 slajguilS (s 9 16yl (L5 &
oSl s e iyd Sl g olainly 55 VoY 83l Tl Sgng Wi (cyine sk
B> Ainj )3 g Wwdpod Wl g pud 0308 Djgo 4 B ajlae pl 4gS>
ysn i RS odlo (yte 4 oS L 1) 9,5 (o0 Cjgo 519D el (pl 5 (Soine
Sl g by g g Sl 028 2k ilie (ol Goi> > Jlasl (6l 05>
Ole ks VY Balo )05 3929 395 Jlosl (e (soine Boi> 13 Wb 55e &Sl (e
S sgate (e & ams 05 ) (T Ll g (s5ime g o o Jlos! (SigSe
&> 2 hb logsd 42 4 (2SS l WS G &5 (Gilre 300 LI BNy
T35 sgrg 9 Jlos) (e capeles 3> 9 Sl

2 S ol Josl 5l (23 5 Al 058 00 cage o5 (0503 oo Jolo (nen

lgioce 3 g b &S ()BT )lg 31 6yl 55 48 ol () iS5 Tay ilge (soine Boi>
A Ut 03 Byna Juol 5 2 T lyte Loges g on 3l S0 U1 JSa
ie olo Boi> LAB lyied b g 2900 03y (Bgelyd 4 ilie (sgine o>

N o les SY

1SS ) Eee & JL.A dl).g 5¥
Madison, Michael J., “A Pattern-Oriented Approach to Fair Use” p. 45, William & Mary Law
Review 1525, (2004).
65.17 U.S.C. § 107 (1994)
66. Karlen, P. H., “What's Wrong with VARA: A Critique of Federal Moral Rights?” Hastings
Comm. & ENT. LJ, No. 15 (1992), pp. 905, 105-06.



vy wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

DS oyl de ST adine laisee I (S ool BV 4 sl Lo )S e ololis
ol Jloel Gleo Lol 298 o 4l 1S5 ol (398> )3 dlfe (sgine (o> slalial I (S
OSae oS3l opgn £15)05 a mtzar Pl pas g ISl sime g > (0
pis g SUS] (pl pagd JSide o> (ggin B> ) (28l Jlosl pliia ol

Do il dliie 2>l Wlg5 o (685l
3 &S D olisinl g 4,5 ilhuaie 3dlitwl > &S cul o] S5 piuss -

9 blyps b Whe HBT 51 ams oSl dsals 1,3l 0 b 03,5 #ylae e §oi>
5 b g o)) Agl Gun g auS oolil (69 3l ol gl ol Bdgaxe 4
G ol o slayin 958 )0 (Who (soime Foi> Lol gy dmols o b
Bis oyl 5 sy oo bl a3 aglal e & B a8 )5 Lulis 3,90
0P8 ol )3 dsele B> Sl Cules e Cpd g el ) coles g 3,8
ol g cwl Golate 0SS L Mols 90 oyl Gua coplply W adh gl
IS @ie pasd jl coles Bun b &S 1) (lhe (sgime Goi> LU op i8>

Wled D900l a8 \S

Bolatwl Lawsuis (gly P SD C)"..| slajlxe jd oS cul Oi P9 ko AU -
b lome 2l 48 Iy fusl 0l &S e (eobaidl (oo jlins I Lobos ailhiato

SA . .l .
dSpdie e ilhe (goiee Goix )3 (S pl Jlesl &Gl poe &S -
b A cweles 3> 9 Clustl 3> ohga i (soine B> Mgy oldl
iS5 3l Cugae 58 cuslle o> Leadd WIS s ole

67. Dane S. Ciolino, “Rethinking the Compatibility of Moral Rights and Fair Use”, 54 Wash. & Lee
L.Rev. 33, (1997). https://scholarlycommons.law.wlu.edu/wlulr/vol54/iss1/3 and Tanaka, J.
(2018). Promoting Asian American Representation Through Copyright: Moral Rights in the Last
Airbender and Fair Use in Ms. Marvel. Asian Am. LJ, 25, 88 and Smith, C. Y., “Creative
Destruction: Copyright's Fair Use Doctrine and the Moral Right of Integrity”. Pepp. L. Rev., No.
47, (2019), p. 601.

68. Dane S. Ciolino, “Rethinking the Compatibility of Moral Rights and Fair Use”, 54 Wash. & Lee
L.Rev. 33, https://scholarlycommons.law.wlu.edu/wlulr/vol54/iss1/3, (1997), p. 37.



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M Yy

S oS W6 et 3,5 o 0336 |y wo ol 055 ol Jlas] g sl s
lge soine Foi> jl Glo SV b Culesd 1S oo SVl w34y (liixe
Sy 0t Sl oS g g Jwol S5 1 ailgny dnsls ol o9 e i
oS> ol Jlosl 8 iy s aalgs el 15 pgae gdlio culeiys
Ol 4 gl 3008 walid ST 5550 g oSl e 2980
e sgm 3 Slse 3| ol > 5 lal o o3 S s Sy (LS
5 ooge S Jio 0adadlid BT 1 gl 1) 0980 Caley LSS gy
pU 85 odl ly pgd il g it oadaiblid 095 (3954 Sl (o
O3l or Vb Gl pgd dge 15 503 3)lse 53 g cuitly walgss ) ol ilge
2l gopas ol a8 0 ) 1 ol Wi gl amd e g 35 S8
3 ol g ol 3ol ondaslis BT 390 13 s aliue (pl 45 cuils ol
pyes & b ol b ) (gm0 S 055 (i 23 1y Wpe BASaB L a8
4 5 15k deho poas (gl Wlgh oS e Sl @ (Gse ST 0 T gl
Sy (Jlio (sly ol ablg5s dgm g S K8 dmals ,d yib g i Gy
S b NS (o B L 3l ()R B ) Jimw (S L 28 S
gl Cun g 395 o5 L] axols aBT g il 4 (clodg3sl 5y 5 Candie
b 21555 el i 052 i g ple B8 &S 80
o> 9 Ypoll slajpdS (B> pllas lacglis 4wl Sul bl &5 -
Sy g (b caslle Goi> pllas I ST b)) 5 38 dags e ol > iy
)8 Caedl pgd do gy 3 Sl el pllas o lalse jl Colos &S i WL ISyl
g Gl WSl mre Coglgl ansle a3 ple @y Sl o)
53 s ) 1 B (oSBT bl 2 138 5 sl IS

69. Roberta Rosenthal Kwall, “Copyright and the Moral Right: Is an American Marriage Possible?”
38 VAND. L. REV. No. 1 (1995), p. 69.

70. Samuelson, P., & Hashimoto, K., “Is the US Fair Use Doctrine Compatible with Berne and
TRIPS Obligations?” Universalism or Pluralism in International Copyright Law (Kluwer Law
International, Information Law Series), UC Berkeley Public Law Research Paper, (2018), p. 21.

Sy o> & gpib g 0l oSl o pllas )> bl § eydgisme Ol yie (gilwdin sloylxaP e g S T VN

AYY Lo {1V0)



vy wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

g B> | Coler & Cund (5 Bna0 3,509 L YpelS plls 8 Jlo
o p0l o pllas )5 o i8> opl dles I alitol Jloel ] 4y iy ilbo
Ao (Sgine Goh> &5 wby o> (gloyedS (Boi> plla U cusl Syl
dyg0 guwds olaen ol 10 udgime o bzl Jlasl § 3,15 g b,2S
S 3 1y 25 Mae lab 35 S0l (3o ) (> 20 )51 0,5 0 8 opy
M o Jlosl (SigSe b g 00585 ool Jlos] & Comss 235
by Sa alie pulie 5 chle gl b (B8 55 olnl Goi> > wliate Balitl
SEJ8» 0, o )y VYA Caao llhe o> 5l culos 8B Y B3l Jlo (ol p il
wolio S5 el jle Bylaie dgds 5 8le S L Lay,ds ¢ ol g 4 g (S
Bolawl poghe a5 C8)laie dgis 0,8 ALl g odle (pl pe D gyl y0yeg (gl ol
Bolatl 85 poro 3l (gopm Jgl oS 10 cawl S A5 o plie (2D @ |y dilaais
oo 4 By ole ol 4 3,5 0)Lil sl Jo S (5yshsl |y 1 pol s> 5> ailiuaie
Slslime 5 )58 9 390> 53,5 M8l b g o 00 (52 =3l BT ) lne (slaJgB S
B9t 50 &S ass] alie b cladals (BB b Gy i 4 B)leie 33latnl (gl oY
xS 5l B Seldl ) ool oyl cpie (lgi o 1A aBd o Canddy )d dgng 1SSyl
OB 0 Bl yizmed o Wdy'lé ool WY Bole iy S pel Bais 40 dilaais Boliwl
£ loe | e . - P A Sl s ol .
balitl jyo sl ple b o (e 4 5 (G Bl g Clpll g S iS5 g ey
ol 4 Byo ol pasets s p5Y (glalne (23UIS oo b g lbiaio i g liuaie
ol 03,8 ST GBlaio b dilaaio soliiwl )yl wphuo g 0051y

72. Kwall, R. R., “The Right of Publicity vs. the First Amendment: A Property and Liability Rule
Analysis”. Ind. LJ, No. 70 (1994), p. 47.

s g Sedly by bus o ¥ sole IV ko jeShe el pl Coles 3ys0 (sla 5l (gl paseus» =V Bale VY
Ll jlre a3l elatlyd o (paded odlitul (sly 40550 45 Laid

o)l )3 oolitl yglaioas (B ol s g 93 dgo gd50 g BT Syt 5 Sl gl et g S -0 Bale VE
Ll 51 (s pasens Bilal ¢ wsl axils elin] dir aSul p bgpie dg dalgs jlre ele Clidios b ojgel 4 bgsye
KAl ol yid g Kb yd Oylig gl a3



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA M Y¥

Blao Goare Gaia 1> wilduaie B! (1 355 g Lo Jlos! .F

o g elitel e albateyd b albate jlal gy alayles bolSoly Vel
ine G L S ol (slojlins U 4T ogad nl )3 ying (665 el jglaiony
o pel @lie 3> el VoV Bole allae 500 4 SO gl p3 b3yl (6,85l (ibe
Wio soime Goi b sllai g3y 55 byylimo ol 4 sl diliaio 83l oy 38> Liso oS

(o2 )SD opl Jlasl 350 10 (655 paenal pKin les oo pilo 1) Lol ylro (pdg!
Sygo )5 ol b ol 5l eolatul L] oSSl ales )l S av g5 5l cunle g Ciun 4
&S cul ol Hlae cpl Gan sl 039 e > et b elisle Gua b a3
poos gle | ol slp Wi Boi> panass o (08> (nl e g Wyl b2y
ooselyd (b g Jlo Claal Llw 0 eges CBlanl g 2 48)T ouudl g dxel>
odlaiwl Dyg0 (gl Blaal b 1) 5l wileny &y Hass o 510500 (sow jl 00,5
b b5 eonlil oplply €70, walss il 5 s ole Wgs (el lige 53551 s 15
S92 Jalgd ol5] alie Clial 5 L3 (5)15 uioren 9 Gidgdh g (jgel «odlinl Clual
ly Bias &S Iy Woe (ggize Bot> LgJLa.B]).& Caple (o)l (o1, e pied
L asls 1 9,8 dalgs (a8 0 uS o )8 coles 3y50 Wio Jlicl § Cunases Lo
2Ll oled (gl weiS Sk Whe (s5ine o> > alitil plgisd 4)la5 pl ) aaly
P9 e (93lo g (5)l0

sl a3 B bl dyge |y eas il S Cunle cn Sy (il 09 e
wode BT blae (5 ol g8 )50 S gl 3 diliaie Balil p S (ol plo

75. Leval, P. N., Toward a Fair Use Standard. Harvard Law Review, No. 5 (1990). pp. 1105-1136.
o il aliate JLaisl il oais iz (8 19 w3 oo )3 (i)l 390 o 1y adel 31 Lin] Cumdg sl ol VE

g Jnlgd j1eS 41 5l ealinl



vo [ wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

S )I LQe] )‘ U»L,al cu;l);Lu 9 J.Jy»u;o D.))Aaj} J.:.Ao‘ 9 LBMs )mf cé)l39 P (e
.Wa}q’;u.o oy Laouis pailaais oSl

odd § 508 ol 3 gl Sl sl 3y 9w Gl o 1y 063 o) )3 Sl 4 pm
JIs ol alts cpl sl yiiy 39 03y Lasuls diliate ¢l o] 4T Jlas! wuisly
B adgl Sl 4 (Sudy 51 S g 2pS 0 JSS i pes S ol &
g e 5ol g cute @ abs b gl Bl 4 (ooladl ps Sl donsyy g 18 e
Aol s b (ilie (B9 500 gw j1 S (0 S 1) (69 Soine Foi> (85 0l
Iy Jeol g adgl 5l gl (g)low blod jl Wlg o 4l 5 @y S o 3B laygil
S 3)lg daled 13k 4 52,65

b ulio )3 1y oalituls)ge ise Cunle g jlade 18 oo pilo 1) LaolSdls pgms jluze

SIS S5 5l 5l 5l Wi oolial cople 5 Ban & g b &S womiy I S
Al 0,8 dr g oad wlidl Bl w4 L5 b lre ol b)) yebaiod Bl glate
(I ol Su s W8l e SBgl (25 &Sl 1085 iy 5 1) cudS Wb
diwd 0dlatwldyge yisu |y il 0350 dilaaio I 5l edlaiwl dad o Lasuis o8l
09 g 03 1 ples Lo oolisal (IS uSe s 5 0313 on i |y 51 ot 5 4

o) e BT ol ply Db 0 03l Lasis dilhaie wanl 03>y 1y gl 1 conle
3 b ol 039) dilaie g dlaie Jol 51 b duolie y oolil L] a5 el

ie Soine Boi> > Sl oo Syl Sgrer b R0d Hline dw B lne

0392 yuder Jl Cupoled 3> (8,5 0l 9 o line d2pn 035 8 oy 390
do s uSey g dguds 03b el dlanie edlaiwl &S 515 de g (g puin Jlan! wdl
A p ol Skl D9de 0ad Jailbate Wil eSSl (o ol
ply & 33 (Bl 3 1) <o wle 8 Glial I (S0 ) S b ) A
cuby salgss o o 1) Jgl @ie oz Goi> (a8 5 Caunl dilaie Il eolasl WS

77.Song, S. H, op.cit, p. 459.



’F'rUMJ;M;@JO/MWJ/@?JLJV&[MMJ}E;QL{/[AA \td

Syine (3> w3 )5 o3kl 3)90 395 (LB )3 |y gl Sl s JiSu ST S
B S 0 S g9y 0 S ST S0 Jle el 03, (a8 ) gl e
sly 59 685 9 ((Byme ol e Cunled 32 (AT Coloi) g Sl iy o5 Wl oo S

a3y okl ydgy dilaaie

b adgl 31 Gogsd ik 0 51 5l ool 3B 4 4 018 e pile |y oS0l ol slune
slp molSols (sgm ) oo Jlone s 4l > & Ygora slne pl i 25 ol 55
Bro slne ol 005 o o5 Sl 5yge 395 o0 43,5 iy ailduate Bolinul ey
5o odial Jlal 5l 8 o (58 48 08 o aips ) dg2g0 I3k 4y (solatil o]
b Jlanl )il 1 sl 5 st Wl o bl 42 b 3 1 ogas g0 3
Soine o> > shne ol Jlosl 3g5 ses il alhaie sl andly Lite I oun]
g wolablpd Cunlo 4 Cilie (goime Boi> |pj il olyen (5)lgdd b Wl o ilga
o) 3ls e ) il (oLl glie (sl & Sloj ccnlply 298 o0 4Bl 263 (3o
Ml iy %03 ggw jl g g ales 5l Whe (ggine Foi )3 (2 ol Jlosl sl
S Jailly b ogill 3k 2 51 iy o5 5 3590 13 (668 v plSI (S5m0 (Boi> 512
553 g ) 505 jpate |y Gl i Ol Yool LT nlie i b ) 53
e gime o> Jlil el pas JSie b )3 j9ai 1) )lil oz gl ST o>
g2 2015 La g e s3imn B9 3 ol shre Jlosl Mas g 105 s 2lge

9 e slalizial (S (555 p) BB o gt hill oyl ol 2529 L

Syne Goi> > (n 8> ool Jlesl Lol 9o 03p0d 1oyl o> 5> ilie (goine

sl «ge sgine o> | i LIS Coles 3,09, > & andy Boi> (gla)giS
23,5 Jlasel (g i ¢8> 9 blisl b

78. Patterson, L. R., “Understanding Fair Use. Law and Contemporary Problems”, Vol. 55, No. 2
(1992), pp. 249-266 and Schulman, J., “Fair Use and the Revision of the Copyright Act”. lowa
L. Rev., No. 53 (1967) p. 832; and Loren, L. P., Redefining the Market Failure Approach to Fair
Use in an Era of Copyright Permission Systems. J. iNtell. pRop. No. 5, (1997), p. 1.

79. Hughes, J., Fair Use and Its Politics-At Home and Abroad, Copyright Law in the Age of
Exceptions and Limitations, Ruth Okediji, Editor, (Cambridge University Press, 2015), p. 261.



A\ | wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

s

xS

Bl e pslaieds ilie Boi> > bcydgie 5 lalitial Jlasl joi5 g 390 (s
S b o Sgay > 4 g sine Ggi> 10 ol ) el .l oo sl poas
San b wlhate Bl (08 421 25de 35 Fake 5 Fowleo wdlie jliel
Soine Boi> 45 90,5 oo ol o bl Lol sl el 3929y dnsle pgac gblin | Culen
Do 48,5 ol lW5e

S s oS Soyal 35t 3 00555 o) S o 85 ot (ol (58,5 i
30 olEals lad g ol juudo g 03¢ ol ot (lotsie Slolpl g Mo b el ] 395 4
Gl Mo 9 Do Hlod o] Jlesl o JBlas b wlazsly o p oyl cblas]
g e Sl pllas ()l cguw G 5l a8 atdyr (sl youiS Bois )d dlie (pl Llodgy
b lbs otts Wi (s5imn g 5l gamy tlen B8 03 (53w ] 5 02
Jlosl )95 9 394> (sl 29800 g0 oS 292 alg ol yen ()il Clalpal § OIS
olysa 4l ol jlaa ST 0080 & )90 (o ppar Wie ggine B> 53 (2555 x
s ol ja o o el cudls il Jp g S il aggds
90 3 ol pllsl Sl plgie Jo ol b oyl il g culis
Big> > ohgn oW oi> Sacudgime 5 bluwl 8je (gl Cwlba
Goi> > bl ool Jloel jolatods (bl )3 3y 0jr jord 5 2> il
ol Jlesl )50 33 GpSmaeal plin ) 28 drg Yl (pdiz @ el (BB
o ()b (2]l b eolatwl Ll aSSl dles jl 9045 do g5 31 Canle 5 B a4y ¢ 55>
Slus w9 ol Y sl 03 e b elisle ol Gl Gan L an S
Olyess 490 Sl dopn & Une ol 0 9,5 )13 @9l 3)90 (ks S1 3 4B 5090
D9 03> et Jailaaie Wil 5S5y0S ol ;3 Jol 51 b 3y g il ansly (o i
Canlo g ,lae ¥ 3,5 o S0 yuiw ped 50 cllol oS cul s o] 4 i o)
ool Cople g Bud 4 dogi b aS dgu odzwuw I S L duslde ) edlatwlyyge yicu

b Gglite MalS (505 3l 4y (631 51 W5 o



’F'rUMJ;M;@JO/MWJ/[@?JLJV&[UMJ}E;QL{/[AA YA

Lols -
Lade doz 5 sslen 3 sl s 5 o s ks Jpol (VTR+) 39lS aalS Y
.Ql)’fp :Ql).e('{ ‘U.El§3|9 aalj)m
oy 9 (50 sl it 53T (5183555, 5 pedlio (VYY'+) 3)l53) iipoul (g Y
S it g Ol plmgfy (Kim b duso 1105 o graw Lo e dan
OVl -
O g (Syd (giledes QT SEOYRR) Laj oSl g jaaie ¢ colus doud ‘OL“J ¥
PV (VPR it glhans 00591000 Bois olSl>

) cuslle 3ain bliiwl g cydgizs jd gore (WYAY) L) 6, SLs g im0
DYV (VY puoleo s Gsds colellho . sy o
Doi: 10.22059/JCL.2012.32104

olblb doMe olSuisly «y/p/ 0 il 9 Hlbli,/ Gads o

Bei> pllas > cbliziul 5 cydgiome @l yie (gilwdigg (sl jlze (VWD) L2 (g ,SLs Y

NFA-NR (B0)V+ o Ky s s yd 5 o3 cuSllo

ilosgs ol j g )% S5 elBl g 3 Clse o> LA (VFe ) Ly (s SLe A
FoEWY EPY (s el 5 olaza! pole) dads colellhao s im
Doi: 10.22099/j1s.2021.38720.4109

Doi: 0.22059/jfava.2019.280914.666210



ya wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

Soimo 3> (wlidline (MYAY) drws (IS5 (g)lai g cdabld ¢ 5,08 (pplao o o Shol )3V
NN (A poleo e Gads SHlellho )yl g pMol s> leiS )

CaSlle o> doliofsg o Ky s ¥ oliiBlye AT L gy 5 (23 cuSlle
NAYZY g ,SB

ol (&
- Books

12.Hughes, J. (2015). Fair Use and Its Politics-At Home and Abroad,
Copyright Law in the Age of Exceptions and Limitations., Ruth
Okediji, Editor, Cambridge: University Press, Forthcoming, Loyola-
LA Legal Studies Paper No. 2015-18.

13.Sterling, J. A. L. (2003). World Copyright Law, Protection of
Authors' Works, Performances, Phonograms, Films, Video,
Broadcasts, and Published Editions in National, International, and
Regional Law, 2nd ed, London: Sweet and Maxwell.

- Articles

14.Anderson, M. G., & Brown, P. F. (1993). The Economics Behind
Copyright Fair Use: A Principled and Predictable Body of Law,
Loyola University Chicago Law Journal, 24(2 & 3), 143-178.

15.Christie, A. F.(2004). Private Copying and Levy Schemes:
Resolving the Paradox of Civilian and Common Law Approaches,
University of Melbourne, Legal Studies Research Paper, No, 116,
Last Revision 3rd of June 2005, 1-13. DOI: 10.2139/ssrn.690521.

16.Ciolino, D. S., (1997). Rethinking the Compatibility of Moral Rights
and Fair Use. Washington and Lee Law Review, 54(1), 34-90.

17.Damich, E. J., (1988). The Right of Personality: A Common-Law
Basis for the Protection of the Moral Rights of Authors”. Ga. L.
Rev., 23(1), 1-20.

18.Dietz, A., (1994). The Moral Right of the Author: Moral Rights and
the Civil Law Countries. Columbia-VLA Journal of Law & the



’F'rUMJ;M;@JO/MWJ/[@?JLJV&[UMJ}E;QL{/[AA M Y.

Arts, 19(3 + 4), 199-228.

19.Dworkin, G., (1994). The Moral Right of the Author: Moral Rights
and the Common Law Countries. Colum.-vla jl & Arts, 19, 229-237.

20.Even, Y., (2006). The Right of Integrity in Software: An Economic
Analysis. Santa Clara Computer & High Tech. LJ; 22(2), 219-268.

21.Geiger, C., (2010). Promoting Creativity Through Copyright
limitations: Reflections on the Concept of Exclusivity in Copyright
law; Vanderbilt Journal of Entertainment and Technology Law,
12(3), 515-548.

22.Ginsburg, J. C., (1991). Tale of Two Copyrights: Literary Property
in Revolutionary France and America. Revue Internationale du
Droit D'auteur, (147), 124-289. DOI: 10.4324/9781315092621-2

23.Hansmann, H., & Santilli, M., (1997). Authors' and Artists' Moral
Rights: A Comparative Legal and Economic Analysis. The Journal
of Legal Studies, 26(1),95-143.DOI: 10.1002/9780470752135.ch10

24.Hugenholtz, P. B., & Senftleben, M., (2011). Fair Use in Europe: in
Search of Flexibilities. Amsterdam Law School Research Paper, 1-
30. DOI: 10.2139/ssrn.1959554

25.Jaszi, P., (2017). Toward a Theory of Copyright: The
Metamorphoses of Authorship. In Intellectual Property Law and
History, Routledge, 455-502. DOI: 10.4324/9781315092621-3

26.Karlen, P. H., (1992). What's Wrong with VARA: A Critique of
Federal Moral Rights? Hastings Comm. & ENT. LJ, 15(4), 905-
928.

27.Kwall, R. (19A5). Copyright and the Moral Right: Is an American
Marriage Possible? VAND. L. REV., 38(1),1-10-.

28.Leval, P. N., (1990). Toward a Fair Use Standard. Harvard Law
Review, 103(5), 1105-1136. DOI: 10.2307/1341457

29.Loren, L. P., (1997). Redefining the Market Failure Approach to
Fair Use in an Era of Copyright Permission Systems. Journal of
Intellectual Property Law, 5(1), 8-57.

30.Miernicki, M., & Ng, I., (2021). Artificial Intelligence and Moral



v wdiliaio 53liwl o 5> ol b Ciffo (spiv0 G byt

Rights. Al & SOCIETY, 36, 319-329. DOI: 10.1007/s00146-020-
01027-6

31.Novaria, M., (2014). A Moral Rights Approach to Protecting a
Journalist's Right of Attribution and Right of Integrity. DePaul J.
Art Tech. & Intell. Prop. L, 24(2), 295-338.

32.0riakhogba, D., & Osadolor, F. O., (2017). Musings on the Fair Use
and Fair Dealing Exceptions to Copyright: Nigeria and South Africa
in Focus. Ebonyi State University Law Journal, 8 (1), 141-153.
DOI: 10.2139/ssrn.3260666

33.Patterson, L. R., (1992). Understanding Fair Use. Law and
Contemporary Problems, School of Law, Duke University Journal,
55 (2), 249-266.

34.Pessach, G., (2003). The Author's Moral Right of Integrity in
Cyberspace-a Preliminary Normative Framework., International
Review of Industrial Property and Copyright Law, 34, 250-270.

35.Raffetto, J. J., (2006). Defining Fair Use in the Digital Era. U. Balt.
Intell. Prop. LJ, No. 15, 1-36.

36.Rajan, Sundara, M. T., (2002). Moral Rights and Copyright
Harmonization: Prospects for An'international Moral Right. In 17th
BILETA Annual Conference Proceedings, 1-16.

37.Rigamonti, C. P., (2006). Deconstructing Moral Rights, Harvard
International Law Journal, 47(2), 354-412.

38.Rosenfield, H. N., (1974). Constitutional Dimension of Fair Use in
Copyright Law. Notre Dame Law, 50(2), 790-807.

39.Samuelson, P., & Hashimoto, K., (2018). Is the US Fair Use
Doctrine Compatible with Berne and TRIPS Obligations?
Universalism or Pluralism in International Copyright Law (Kluwer
Law International, Information Law Series), UC Berkeley Public
Law Research Paper, 1-22.

40.Schulman, J., (1967). Fair Use and the Revision of the Copyright
act. lowa L. Rev Duke Law Journal, 1969(1), 73-109.



”"rUMJ;M;@JO/MWJ/[@?JLJV&[UMJ}E;QL{/[AA Yy

41.Senftleben, M., (2010). The International Three-Step Test: a Model
Provision for EC Fair Use Legislation. J. Intell. Prop. Info. Tech. &
Elec. Com. L., 1, 67-82.

42.Smith, C. Y., (2020). Creative Destruction: Copyright's Fair Use
Doctrine and the Moral Right of Integrity, PEPPERDINE LAW
REVIEW, 47,601-.664

43.Song, S. H., (2011). Reevaluating Fair Use in China-A Comparative
Copyright Analysis of Chinese Fair Use Legislation, the US Fair
Use Doctrine, and the European Fair Dealing Model. Idea, 51(3),
453-489.

44 Tanaka, J., (2018). Promoting Asian American Representation
through Copyright: Moral Rights in the Last Airbender and Fair Use
in Ms. Marvel. Asian American Law Journal, 25(1), 88-122. DOI:
10.15779/Z38KP7TR5B



“”’@ CONtemPOrary  onpeissw:szvesis
QL Comparative Legal Volum: 14 Issue: 33

B ity 2 Winter 2024
University of Tabriz StUd Ies
Avrticle Type: Research Article Pages: 33-71

Recall, Case Study of the United States Legal System

Mohammad Khalilzadeh?| Mohammad Jalali?®

1. Master’s student of public law at the University of Illinois, USA
mohammadkhalilzadeh15@gmail.com
2. Assistant Professor, Shahid Beheshti University, Tehran, Iran mdjalali@gmail.com

Abstract

In many legal systems based on direct or semi-direct democracy, some means of
popular supervisory mechanisms, including popular initiative, referendum, and
recall, are envisaged. Recall is one of the modern popular supervisory methods
that, while identifying the representative body, tries to remove the incumbent
before the end of his/her term of office. This practice is still unknown and not
used in the constitutions of many countries, but considered highly beneficial in a
democratic environment. The main question of the present study is the essence
of this legal entity by studying it in the legal systems of several states and
federal level of the US. For this purpose, in this article, after recognizing the
background and classification of recall with regard to the types of monitoring,
the mandatory conditions and typology of this process will be discussed. The
typology of recall includes its sorts in terms of justified reasons or grounds,
signature collection threshold to start the election, and the how of the filling the
position of the ousted official or the recall election methods. In some cases, the
legislature, taking into account the circumstances, by anticipating the grounds
excludes this process from an exclusively political process, which requires the
provision of reasons. As a categorizer, one of the distinguishing features of
recall is that, unlike other constitutional supervisory tools such as expulsion and
impeachment, it is exercised outside of the ruling forces and by citizens. This
article tries to introduce the recall, its background and types, evaluation of the
recall, a plan to modify the problems raised by the opposition, and finally the
possibility of the recall at the federal level of the US legal system.
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Abstract

In order for the proceedings to be fair, the rules derived from the legal
principles of civil proceedings must be observed by the litigants and the
authority. One of these principles is the principle of equality of arms. This legal
principle requires that the procedural rights of the parties be granted to them in
a balanced manner, and in case of victory of one of the parties, who unfairly
had more effective procedural weapons, the victory won't deserve to be
confirmed and implemented, Because the duty of the government is justice, and
justice cannot be achieved without granting balanced procedural rights to the
litigants. This principle is discussed in legal writings, mostly in criminal
proceedings, and in civil proceedings, these questions are also raised: in which
documents and judicial procedures of foreign legal systems is this principle
reflected and what are its results? What are the effects of the principle of
equality of arms in Iran's civil procedure law? And what cases violate this
principle? The findings of this research, which was carried out in a descriptive
and analytical way, are: This principle originates from the principle of fair trial
in the European Convention on Human Rights and is reflected in the judgments
of the European Court of Human Rights and is included in the French Criminal
Procedure Code. The manifestations of this principle in Iran's Civil Procedure
Law can be seen from: balancing the procedural rights of the parties, in having
the reasonable opportunity to prepare the defense; The duty of the court to
prevent the abuse of procedural rights by the parties; Right of the parties to be
informed of the proceedings; Right to have an effective legal representative and
Right to be heard. This right is violated by limiting one of the parties' access to
documents, abusing one of the parties' financial superiority or legal knowledge,
and prohibiting search.
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Abstract

Protecting witnesses against threats is a manifestation of adherence to the
principles of fair proceedings and guaranteeing the rights of both parties in a
criminal case, however, the practice of different countries in this field is
different, the law of criminal procedure while developing several legal articles
and also establishing executive regulations for the article 214 C.P.A. has taken
a big step towards the implementation of this task. Although the protection of all
kinds of life, material and dignified values of witnesses in lIranian law is
considered a positive point, but the challenges and basic questions regarding
the quality of protection of witnesses of special security crimes and economic
corruptions, vulnerable and intimidated witnesses, the need to pay full attention
to The financial dimensions and the allocation of legal and psychological
assistance and the use of the capacities of restorative justice and civil society as
well as the quality of the conflict of these protective measures with the rights of
the accused can still be proposed and need to be answered. From the library
sources, in the process of comparative study and presenting numerous
comparative examples, an attempt has been made to answer and present
suitable examples to the Iranian legislator. Considering the numerous
suggestions of the article, it is evident that, along with the necessity of practical
application of legal regulations and executive regulations, the Iranian legislator
should take serious and firm steps in order to adopt special protective measures
for vulnerable witnesses, provide wider financial support to witnesses and
provide legal assistance and take psychological counseling.
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15. Baegen v. Netherlands (1995) & Doorson v. Netherlands (1996)
16. Doak, J. , “The Victim and the Criminal Process: An Analysis of Recent Trends in Regional and
International Tribunals”, Legal Studies, 23, (2003), 1-32, p. 18.
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22. 36 Direction Prohibiting Accused From Cross-Examining Particular Witness.(2) If it Appears to
the Court—(A\) that the Quality of Evidence Given by the Witness on Cross-Examination—(l) Is
Likely to be Diminished If the Cross-Examination (or Further Cross-Examination) is Conducted
by the Accused in Person, and (li) Would be Likely to Be Improved if a Direction Were Given
Under This Section, and (B) that it Would not be Contrary to the Interests of Justice to Give
Such a Direction,the Court May Give a Direction Prohibiting the Accused From Cross-
Examining (or Further Crossexamining) the Witness in Person.
S38Defence Representation For Purposes Of Cross-Examination. 3).... The Court Must
Consider Whether it Is Necessary in the Interests of Justice for the Witness to be Cross
Examined by a Legal Representative Appointed to Represent the Interests of the Accused. (4) if
the Court Decides that it is Necessary in the Interests of Justice for the Witness to be so Cross-
Examined, the Court Must Appoint a Qualified Legal Representative (Chosen by the Court) to
Cross-Examine the Witness in the Interests of the Accused.
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24. Witness Anonymity Orders (1) ... Court Considers Appropriate to Ensure that the Identity of the
Witness is not Disclosed in or in Connection with the Proceedings. (2) The Kinds of Measures
that May be Required to be Taken in Relation to a Witness Include Measures for Securing one
or More of the Following—a) that the Witness's Name and Other Identifying Details may be—
(i) Withheld; (ii) Removed From Materials Disclosed to any Party to the Proceedings; (b) that
the Witness May Use a Pseudonym....
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25. Valette Vanessa, Procédure Pénal, (Paris: Ellipses, 2007), p. 219.
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29. Douglas v Alabama
«“..0ur Cases Construing the [Confrontation Clause] Hold that a Primary Interest Secured by it is

the Right of Cross-Examination; an Adequate Opportunity for Cross-Examination May Satisfy
the Clause Even in the Absence of Physical Confrontation....”
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33. United Nations Office on Drugs and Crime, Good Practices for the Protection of Witnesses in
Criminal Proceedings involving Organized Crime, (NewYork: United Nations Office on Drugs
and Crime, 2008), p. 41.
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5. Types of Protection Measures;Article 27
The Measures by Which the Protection of Witness or Person Close to Him or Her is Provided Shall
be as Follows:
1. Physical Protection of Person and Property
2. Relocation
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Standard 20: Claiming expenses: ... If You are Unable to Get to and From Court for Financial
Reasons, You Should Inform the Witness Care Unit as soon as Possible in Advance. They will
Inform the CPS Who can Organise the Payment or Advance of the Cost of Your Travel...
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Deemed terms of protection agreement: A protection agreement is deemed to include an obligation:
(b) on the part of the protectee,
(ii) to Meet All Financial Obligations Incurred by the Protectee at Law that are not by the Terms of
the Agreement Payable by the Commissioner,
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52. Protection of the Rights of Third Parties, Especially the Honouring of the Witness’s Debts and

any Non-Relocated Parent’s Custody or Visitation Rights, p. 8.
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54. Action as to Obligations etc. of a Participant
(1) If a Participant has any Outstanding Rights or Obligations or is Subject to any Restrictions,
the Commissioner must Take such Steps as are Reasonably Practical to Ensure — (a) that Those
Rights or Obligations are Dealt with According to Law; or

55. (5) That Action May Include Informing a Person Who is Seeking to Enforce Rights Against the
Participant of the Details of any Property (Whether Real or Personal) Owned by the Participant
Under his or her Former Identity.
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63. Rule 17 Functions of the Unit
1. The Victims and Witnesses Unit Shall Exercise its Functions in Accordance with Article 43,

Paragraph 6.
(iii) Assisting Them in Obtaining Medical, Psychological and Other Appropriate Assistance.
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66. Isabelle Fery, Executive Summary of a Study on the Protection of Victims and Witnesses in
DRC,(DRC: Protection International, 2012), p. 17.

67. Article 12
During the Course of the Protection Programme Application, the Protection Unit Shall Provide
Necessary Economic, Psychological, Social and Legal Assistance to the Protected Person. It
Shall also Assist the Protected Person with the Provision of Economic and Social Support until
the Moment He or She Achieves the Economic Independence.

68. Article 22 The Agreement Shall Contain:
3. Obligations Towards the Witness i.e. Person Close to Him or Her:
To Provide Him or Her with Necessary Psychological, Social and Legal Assistance in the
Course of the Protection Program Application.
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72. Isabelle Feryop.Cit, p22.

73. Rule 18 Responsibilities of the Unit
For the Efficient and Effective Performance of its Work, the Victims and Witnesses Unit shall:
(e) Where appropriate, Cooperate with Intergovernmental and non-Governmental Organizations.
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Abstract

Characterization, means putting subject in category of communication to
determine the governing law is global issue that has special complexity in
private international law with conflict of characterizations due to internal
regulations. Since in Iran bilateral method prevails, judge faces different
characterizations from design to the resolution of issue. selfish implementation
of svstem of lex fori on all characterizations both basic. secondarv. connectina
factor and preliminarv problem. challenaes the unification of solutions: An
ideal that requires achieving same results in different situations in domestic and
international law. In situation where the national authors have not explained
the conditions governing the issue of description accurately and have confused
its types, the current research aims to provide solution by using French law -
The inspiration of Iran's private international law-and focusing on separation of
characterizations and in this situation, Strengthening the participation of
foreign country is helpful: Solving preliminary problem based on competent law
according to conflict of law rule of country governing the main issue guarantees
internal integration and international coordination. Characterization contained
in each rule with regulations of country that enacted it and include the foreign
country's secondary characterization, have same result.Of course, there is
limitation in bilateral method that makes it impossible to achieve goal. In fact, it
isn’t possible to violating conflict of law rule of lex fori: different interpretations
of subject lead to the issuance of conflicting verdicts, but basic characterization
must be done according to the rules of lex fori. That's reason also justifies
negation of renvoi due to characterizations because assuming Carrying out
basic characterization according to rules of lex fori and jurisdiction of the
substantive law of foreign country, by accepting renvoi resulting from this
country's characterization of subject and the application of other substantive
law, conflict of law rule of lex fori is violated.
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Abstract

A certain limit of judicial review of arbitral awards is accepted in national
legal systems and international instruments. The main and universally
agreed grounds for reviewing arbitral awards include procedural and
jurisdictional integrity and public policy considerations. However, some
legal systems review the application of governing law to prevent egregious
errors of law by arbitrators. Such a ground for reviewing arbitral awards,
because of connection to the substantial aspect of arbitral awards is
contentious and subject to conflicting views. The doctrine of manifest
disregard of law in U.S. law, with specific criteria, provides an exceptional
ground for reviewing arbitral awards from the perspective of complying
with and correct application of governing law. In this research, with study
of the concept and criteria and evaluating usefulness of this doctrine, it
reveals that reviewing arbitral awards for complying with governing law at
a minimum level with specific and narrow criteria can enhance
predictability and rule of law in arbitration and at the same time preserve
finality and minimal intervention of courts in arbitration. The
aforementioned doctrine and the criteria of its application in U.S. law can
be useful in interpretation or amendment of Iranian arbitration regulations
in connection with such a ground for reviewing arbitral awards, and
especially the first paragraph of Article 489 of Iranian Civil Procedure
Code.
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4. Le Remplacement Extrajudiciaire du Débiteur Défaillant.

5. Philippe MALAURIE; Laurent AYNES; Philippe Stoffel-Munck; Droit Des Obligations, (Paris:
LGDJ, 8e Edition, 2016), n 881.

6. Bertrand Ayissi Manga Eugéne. L'exécution Forcée D'une Obligation de Faire. In: Revue
Juridique de L'ouest, 1999-3. pp. 331- 359; https://www.persee.fr/docAsPDF/juro.

7. Jean Philippe Lévy & André Castaldo (2010). Droit Prive. Histoiré du Droit Civili, 2 Edition
Editionds Dalloz, p. 1008

8. La Contrainte Par Corps
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9. En Réalité, la Contrainte Par Corps Tend Essentiellement a Forcer le Débiteur a Vendre Lui-
Méme Ses Immeubles Pour Payer, Alors Que la Justice ne Peut Encore le Faire Directement; Ibid,
p. 1014
10. Par Ailleurs, et en Conséquence, L’évolution S’est Fait Dans le Sens du Renforcement du
Caractére Civil de la Mesure, au Détriment de L’aspect Pénal, Ainsi Que D’une Atténuation de
la Rigueur, Puisque, au Fond, il est Inutile D’emprisonner un Débiteur Qui ne Pourra pas Payer
sa Dette. Dans L’ancien Droit Frangais, la Contrainte par Corps est Donc, a L’origine, une Voie
D’exécution Directe, Qui Donne au Créancier un Véritable Droit Réel Sur la Personne de Son
Débiteur. Philippe Lévy, Jean; André Castaldo; p. 1013
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13. Les Temps modernes; L lls Présentent une Evolution Contrastée. A une Extréme Sévérité Pour

les Débiteurs va Succéder un Régime Beaucoup Plus Nuance... Philippe Lévy, Jean; André
Castaldo; p. 1018
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14. Aprés Mise en Demeure, le Créancier Peut Aussi, Dans un Délai et & un Colt Raisonnables,
Faire Exécuter Lui-Mé&me L'obligation ou, Sur Autorisation Préalable du Juge, Détruire ce Qui a
Eté Fait en Violation de Celle-Ci. 1l Peut Demander au Débiteur Le Remboursement Des
Sommes Engagées a Cette Fin. Il Peut Aussi Demander en Justice Que le Débiteur Avance Les
Sommes Nécessaires a Cette Exécution ou a Cette Destruction. (Ord. No 2016-131 Du 10 Févr.
2016, Art. 2, En Vigueur Le ler Oct. 2016) https://www.legifrance.gouv.fr/codes/texte

15. Art. 1143.- Néanmoins, le Créancier a le Droit de Demander Que ce Qui Aurait Eté Fait Par
Contravention a L’engagement Soit Détruit ; et Il Peut se Faire Autoriser a le Détruire Aux
Dépens Du Débiteur, Sans Préjudice Des Dommages Et Intéréts S’il Y A Lieu.Art. 1144.- Le
Créancier Peut Aussi, en Cas D’inexécution, Etre Autorisé a Faire Exécuter Lui-Méme
L’obligation Aux Dépens du Débiteur. Celui-Ci Peut Etre Condamné a Faire L’avance Des
Sommes Nécessaires a Cette Exécution.

16. George Wiederkerlr, 2019 Code Civil Annote Papier Numerique Dalloz 2019 118 Edition;
Charles-Edouard Lambert. Lambert, «Le Remplacement Extrajudiciaire Enfin Reconnu Par la
Cour de Cassation», R.D.C.-T.B.H., 2021, P. 1068 https://www.rdc-tbh. Be;Weéry, Patrick. Droit
Des Obligations , Théorie Générale du Contrat,Vol. 1, 3éme ed., Larcier, 2021, Pp. 819 Et 820.
https://www.abebooks.com/book.
2éme Edition /. Larcier: Bruxelles (2011) https:/ils.bib.uclouvain.be/uslb/documents
https://ils.bib.uclouvain.be/uslb/documents/1465628.
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17. Le remplacement Extrajudiciaire du Débiteur Défaillant.

18. Patrick Wéry, Irma Moreau-Margréve.L’exécution Forcée en Nature des Obligations
Contractuelles non Pécuniaires. Une relecture des Articles 1142 a 1144 du Code civil, Bruxelles
Kluwer Editions Juridiques, 1993, pp. 87-89. https:/lib.ugent.be/catalog/rug01:000738488

19. La Faculté de Remplacement Unilatérale et Extrajudiciaire — Substitution du Débiteur

20. Weéry, Patrick ,Le Remplacement Extrajudiciaire du Débiteur Défaillant, Enfin Admis Par la
Cour de Cassation In: Revue Critique de Jurisprudence Belge, Vol. 2021, No. 3, pp. 461-502
(2021) http:// hdl.handle.net/2078.1/254581; Clément Francois 2016 Réforme du Droit des
Contrats Francais,ATER a L'universit¢ Paris 1 Panthéon-Sorbonne IEJ Jean Domat
https://iej.univ-parisl.fr.
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23. Art. 1143.- Néanmoins, le Créancier a le Droit de Demander Que ce Qui Aurait été Fait par
Contravention a L’engagement Soit Détruit ; et il Peut se Faire Autoriser & le Détruire Aux
Dépens du Débiteur, Sans Préjudice des Dommages et Intéréts s’il Y a Lieu.

24. La Cour de Cassation a en Effet Précisé Dans un Arrét du 9 Avril 1976 Que “la Mise en
Demeure du Débiteur D'une Obligation est Légalement Requise Dans D'autres Cas que Ceux
que Vise L'article 1146 du Code Civil ; Cette Disposition Légale Fait Application, au Cas
Particulier Qu'elle Vise Expressément, D'un Principe de Droit Imposant la Mise en Demeure”;
Par Lambert, Grégory. La Mise en Demeure Dans les Sanctions de L'inexécution
Contractuelle.p4 Faculté de Droit et de Criminologie, Université Catholique de Louvain, 2016.
Prom.: Wéry, Patrick. http:/hdl.handle.net; Patrick Wéry, Droit des Obligations- Volume
1Théorie Générale du Contrat 3éme Edition. pp. 445-446, n° 463 2021 Précis de la Faculté de
Droit et de Criminologie de I'Université Catholique de Louvain
https://www.larcier.com/fr/droit-des-obligations-volume-1-2021-9782807923720.html.
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https://www.sid.ir/Fa/Journal/JournalList.aspx?ID=6574
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https://www.sid.ir/Fa/Journal/JournalListPaper.aspx?ID=151047
https://www.sid.ir/Fa/Journal/JournalListPaper.aspx?ID=151047
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26. Elle est Soumise D'une Part a la Traditionnelle Exigence de Mise en Demeure qui Offre au
Débiteur lo Choix Entre Exécuter Son Obligation Correctement ou Supporter la Charge
Financiére de L'exécution Assurée Par un Tiers... Blanc Nathalie , Mathias Latina, Denis
Mazeaud (2022).Droit des Obligations. Editeur: LGDJ,Collection: CRFPA 3e Edition. p. 208.

27. Co(t Raisonnable
28. Controble a Posteriori


https://www.lgdj.fr/auteurs/nathalie-blanc.html
https://www.lgdj.fr/auteurs/mathias-latina.html
https://www.lgdj.fr/auteurs/denis-mazeaud.html
https://www.lgdj.fr/auteurs/denis-mazeaud.html
https://www.lgdj.fr/editeurs/lgdj-10/crfpa-1069.html
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29. Professeur Ordinaire a I’Université Catholique de Louvain
30. Patrick Wéry, 2016, Droit des Obligations — Vol. 2 Les Sources des Obligations
Extracontractuelles — Le régime Général des Obligations, Larcier (Bruxelles), n 406


https://dial.uclouvain.be/pr/boreal/search/site/?f%5b0%5d=sm_creator:%22W%C3%A9ry,%20Patrick%22
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31. “Droit de se Faire Justice a Soi-Méme”
32. Sous la Direction Denis Alland et Stéphane Rials, “Justice Privée (Droit de se Faire Justice a
Soi-Méme)”, Dictionnaire de la Culture Juridique, pp. 907-910, PUF, 20-0

33. Interdiction de la Justice Privée
34. L'ordre: la Justice Privée est Source de Désordres. Se faire Justice a Soi-Méme Constitue une

Voie de Fait Contraire Aux Exigences de L'ordre Social. L'égalité: se Faire Justice a Soi-Méme

Suppose D'en Avoir les Moyens et D'étre en Position de Force a L'égard de Son Adversaire. Or
Tout le Monde N'en a Pas Les Moyens. De Nombreux Contentieux Sont Dailleurs
Structurellement Inégalitaires (Litiges Entre Employeur et Salarié par Exemple). Admettre la
Justice Privée, C'est Donc Consacrer une Inégalité Devant la Justice.La Justice: se Faire Justice
a Soi-Méme, C'est se Faire Juge de sa Propre Cause ; C'est Etre Juge et Partie. La Justice Privée
est Donc Une Justice Partiale, Donc une Justice Qui N'est Pas Juste, ou du Moins une Justice
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Dont Rien N'assure Qu'elle ne Sera pas Contraire au Droit Ou a la Vérité. Le Bien Commun:

Pour L'utilité Commune, L'état Met a la Disposition de Tous un Appareil Judiciaire Sophistiqué

et Codteux, Entretient des Tribunaux et Rémunere un Important Personnel Judiciaire. La Justice

Privée, Marque de Défiance a L'égard de L'état et De ses Juges, est la Négation de ce Systéme et

des Valeurs Qu'il Porte. Nicolas Cayrol Procédure Civile 01/2022 - 4e Edition, p 29-30.

https://www.boutique-dalloz.fr/procedure-civile-cours-p.html
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39. Wealth Maximization
40. Effeciency.
41. Transaction Cost
42. Richard Allen Posner
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43. Vilfredo Pareto
44. Pareto
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48. Yves-Marie Laithier. Etude Comparative des Sanctions de L’inexécution du Contrat. In: Revue
Internationale de Droit Comparé. Vol. 58 N 1, 2006. pp. 244-247
https://www.persee.fr/docAsPDF/ridc.
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49. Art. 1221 (Ord. no 2016-131 du 10 Févr. 2016, art. 2, en Vigueur le 1er Oct. 2016) Le Créancier
D'une Obligation Peut, Aprés Mise en Demeure, en Poursuivre L'exécution en Nature Sauf si
Cette Exécution est Impossible ou S'il Existe une Disproportion Manifeste Entre Son Codt Pour
le Débiteur. (Ord. no 2016-131 du 10 Févr. 2016, art. 2, en Vigueur le ler Oct. 2016); GeorGe
Wiederkerlr,2019 Code civil Annote Papier Numerique Dalloz 2019 118 Edition.
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Abstract

In the Islamic legal system "sharia" as the main source of constitutional
law goes beyond the written document and gives content to the norms of
the constitution. The idea of an Islamic constitution is neither a mere
adherence to the principles of the constitution nor a formalist adherence
to its writings, but in fact the same adherence to the spirit of the
constitution. In addition, "ljtihad” and “Maslahah” as two dynamic
elements of sharia to deduce sharia rules; Built to suit the needs of each
era. In this regard, the study of the nature of the Sharia, which can
prevail and influence the principles and concepts of the Constitution as a
superior spirit and unwritten norm, compared to the written text of the
Constitution; It is essential. The present study examines the position of
Sharia in the Islamic legal order as a Hypertext value that has
subjugated the identity and foundation of a nation, and also by
emphasizing the dynamic elements of the Sharia and their impact on the
vitality of this superior norm, tries to clarify the relationship between
sharia and the unwritten constitution.
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Abstract

Contract law, as the most important part of private law, compiles and regulates
the trading relationships of individuals. The importance of this section has
always occupied the minds of legislators and lawyers from various aspects. One
of the aspects that has received less attention is the "supervision or control of the
judicial authority" on the covenants of individuals in order to create balance in
the economic relations of the parties. An issue that may be against the principle
of autonomy at first. However, according to some philosophical doctrines such
as Deontology, consequentialism and pragmatism and economic foundations
such as the theory of comparative advantage and the theory of uncertainty and
risk and especially the common intention of the parties, can consider a
constructive role for the judge and the possibility of intervention and control of
the contract to regulate the contractual relationship of the parties to balance the
contractual situation. The possibility of revision on contract has been specified
in other legal systems more or less, but no place has been identified in the
Iranian legal system. Therefore, it is necessary to research in this regard, at first,
its basics should be specified and explained as a road map.
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Abstract

Usually, in the international transportation of goods, the carrier uses
various forms to transport, an important part of which is carried by sea,
and this causes to governing the several conventions in the legal
relationship between the shipper and the carrier. The Rotterdam rules
have been set up with the aim of harmonizing the rules governing
transportation which the carriage of goods by sea is the one forms of
transporting process. The regulations have chosen the "door to door"
regime. Persons who performing or undertake the obligations on behalf
of the carrier or under his supervision in the port to port area are the
same as the carrier in terms of liability and defense conditions, and these
persons are called the maritime performing party. The possibility of
direct action is an improvement in comparing with prior rules. The
present research is an attempt to know what is the performing parties
and the rules of them.
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