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Abstract

The process by which a constitution is created or modified, as well as its
substantive substance, are the key to its legitimacy; The process of preparing the
draft of constitution can not only give it democratic legitimacy, but it can also
increase public awareness of it, and create the expectation that the constitution is
obeyed by the whole community. Therefore, a successful constructive process,
which provides the basis for future adherence to the text of a constitution,
requires that the relevant parts and organizations of society actively participate in
the various stages of it, as far as possible. The instruments of participation are
numerous, and there is no single, universal and integrated method of involving
public participation in the preparation of the legal content. Legal systems that are
highly prioritized in consultation usually use a combination of ways to ensure
that many are given the opportunity for participation. Public invitations may be
called for to submit written ideas, or legal authorities ordered to attend public
meetings, or to be informed of public ideas by publication of a questionnaire and
survey. The choice of a counselling method in each case will depend on different
circumstances. Though public participation in the democratization of the process
of drafting the constitution is useful, there are some concerns to be answered in
theory and practice. The existence of these concerns and challenges should not
hamper the execution of public participation processes; they must lead to further
research of their functioning and importance, and to further development of
effective participation patterns. The necessity of explicit laws to enforce public
participation in the determination of the substance of a law is the first step to
ensure participation and increase the legitimacy of the law at the level of legal
systems. In such laws, transparency is a key element. Once the principle of
participation has been legally accepted, the process, partnerships and other
conditions must be precisely clarified and by law, and in enforcing the law, the
plans, timings and targets must be widely disseminated in order to people know
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what and when should to expect; this must include information on the means of
public participation, and, most importantly, what is done with public data. In this
way, each constituent institution must be obliged to submit a final report at the
end of a process, containing all aspects of the participation process, including
how to use public information and how to make decisions. In cases where public
feedback is not included in the draft proposal, the report must explain why. Also,
in order to making this participation real and meaningful, it is necessary to make
a certain obligation in the established laws for the purpose of public education, so
that the responsible bodies are obliged to provide an opportunity for participation
in various ways. Following the Islamic Revolution of Iran, a new constitution
which was a substitute for Persian Constitution of 1906 (Qanun-¢ Asasi-ye
Mashrute) was set forth, and a committee of enquiry called the Assembly of
Experts was appointed, and the proposed draft of constitution was then put to
public vote. At the same time, the necessity of using public opinion on the
proposed draft of constitution was emphasized in the following phrases in the
letter written by Imam Khomeini to the Prime Minister of the interim
Government: “The draft of constitution which is in the process of being
completed and approved by the Revolution Council, shall be completed and
given to the public mind as soon as possible, that all theoreticians and all classes
of the nation may submit their proposals and views on it within the time limit,
and then according to the decision taken by consultation with the Revolution
Council and the Government, the people of each province and each religious
minority shall elect their representatives, at the numbers appointed by the
Revolution Council and the Government, and that the assembly composed of
representatives of the people shall finally consider and prepare the principles of
the constitution. Despite this emphasis, there is no obligation in the final drafting
of the constitution as a part of the law. Though the general concept of
participation in public administration has been variously noticed in the different
principles of constitution, especially in Article 6 (Public Administration by
popular vote), but that when the texts of the constitution were passed,
participation in the preparation of the texts of the law was not a question.
Nevertheless, according to the general policies of regulation system (2019),
public participation in the lawmaking is stipulated as “drawing the utmost
participation of the people, donors and legal institutions, people, professional
institutions in the legal process”

This participation seems to mean, in fact, to hear the public opinion in the
preparation of the Law. Given that the general policies of government is a highly
constitutional and binding convention in the legal order of Iran, and that the strict
implementation of this law is emphasized in principle 110 (2) of constitution, it
may be argued that the primary legal capacity for the achievement of public
participation in the preparation of the constitution has been created; though the
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need for more explicit rules to determine in this subject, and providing for the
preparation of such participation is an inevitable necessity by foreseeing the
means of participation and establishing the responsible institution for carrying
out such participation.

Keywords: Constitution, drafting of Constitution, the content of law, public
participation, democracy.



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies S 2020 Velk 49 e & | 4

References

Books
1.

Centre for Constitutional Dialogue (CCD). (2009). Participatory Constitution
Building in Nepal, Kathmandu: Print Point Publishing

Brandt, Michele., Cottrell, Jill., Ghai, Yash and Regan, Anthony. (2011).
Constitution-making and Reform: Options for the Process, Switzerland:
Interpeace pub.

Ghai, Yash.Galli, Guido. (2006). “Constitution Building Processes and
Democratization”, In Judith Large, Timothy D. Sisk, Democracy, Conflict and
Human Security: Further Readings, Sweden : International Institute for
Democracy and Electoral Assistance.

Hart, Vivien. (2010). “Constitution making and the right to take part in public
affairs” In: Miller, Laurel E and Aucoin, Louis, Framing the state in times of
transition: case studies in constitution making, Washington, DC: United States
Institute of Peace Press.

Lerner, Hanna and Landau, David. (2019). “Introduction to Comparative
Constitution Making: The State of the Field”, In: David Landau & Hanna
Lerner, Elgar Handbook of Comparative Constitution Making, UK: Edward
Elgar Press.

Miller, Laurele. (2010). “Designing Constitution-Making Processes Lessons
from the Past, Questions for the Future”, In Laurel E. Miller & Louis Aucoin,
Framing the State in Times of Transition, Case Studies in Constitution Making,
Washington, DC : United States Institute of Peace Press

Morrow, Jonathan. (2010). “Reconstituting Mesopotamia: Cutting a Deal on the
Regionalization of Iraq”, In Laurel E. Miller & Louis Aucoin, Framing the State
in Times of Transition, Case Studies in Constitution Making, Washington, DC:
United States Institute of Peace Press.

Articles

8.

10.

11.

12.

Banks, Angela M. (2008). Expanding Participation in Constitution Making:
Challenges and Opportunities, William & Mary Law Review, 49(4), 1043-10609.

Bannon, Alicia (2007). Designing a Constitution-Drafting Process: Lessons from
Kenya, Yale Law Journal, 116(8), 1824-1872. Doi: 10.2307/20455777

Hosseini Sadrabadi, I. & MohammadPoor, M.J. (2023). Public Participation in
Drafting and Amending the Law, Public Law Knowledge Quarterly, 12(2), 87-
114. Doi: 10.22034/qjplk.2022.1468.1379 [in Persian]

Ihonvbere, Julius O. (2000). How to make an undemocratic constitution: the
Nigerian example, Third World Quarterly, 21(2), 343-366.

Khalaf Rezaee, H. & Mansourian, M. (2019). The Ruling Principles of the
Constitution-Making Process with a View on the Construction of the Islamic



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies S 2020 Velk 49 e & | e

13.

14.

15.

16.

Republic of Iran's Constitution. Legal Educations Govah Bi-quarterly
Journal, 5(2), 1-30. Doi: 10.30497/1eg.2019.2791 [in Persian]

Mansourian, N. A. & Mollazadeh, A. (2016). Mechanisms Governing the Status
of the Constitution of the Islamic Republic of Iran. Contemporary Legal Studies
Journal, 6(11), 249-298. [in Persian]

Negretto, Gabriel (2020). Constitution-making and liberal democracy: The role
of citizens and representative elites, International Journal of Constitutional Law,
18(1), 206-232. Doi: 10.1093/icon/moaa003

Saati, Abrak (2017). Constitution-Building Bodies and the Sequencing of Public
Participation, Journal of Politics and Law, 10(3), 13-25.

Samuels, Kirsti (2006). Post-Conflict Peace-Building and Constitution-Making,
Chicago Journal of International Law, 6(2),663-682.

17. Landau, David (2013). Constitution-Making Gone Wrong, Alabama Law
Review, 64(5), 923-980.
Reports
18. Adem, Abebe, Bisarya, Sumit. Bulmer, W Elliot, Houlihan, Erin C., Noel,

19.

20.

21.

22.

23.

24,

Thibaut.(2020). Annual Review of Constitution-Building: 2019, Sweden:
International Institute for Democracy and Electoral Assistance.

Allen, Melanie., Bisarya, Sumit.,, Choudhry, Sujit.,, Ginsburg, Tom.,
Murray,Christina., Ngenge, Yuhniwo., Saunders, Cheryl., Stacey, Richard.,
Topperwien, Nicole.(2014). Constitution Building: A Global Review (2013),
Sweden: International Institute for Democracy and Electoral Assistance.

Bockenforde, Markus, Hedling, Nora., Wahiu, Winluck. (2011). A Practical
Guide to Constitution Building, Sweden: International Institute for Democracy
and Electoral Assistance

Cottrell, Jill. Ghai, Yash. (2004). Seeking Democratisation, Accountability and
Social Justice: the Constitution Building Process in Kenya (2000-2004),
Sweden: International Institute for Democracy and Electoral Assistance

Gluck, Jason., Brandt, Michele. (2015). Participatory and Inclusive
Constitution-Making; Giving Voice to the Demands of Citizens in the Wake of
the Arab Spring, Washington, DC: United States Institute of Peace.

Gluck, Jason., Ballou, Brendan. (2014). New Technologies in Constitution

Making, Special Report No. 343, Washington, DC: United States Institute of
Peace.

Houlihan, Erin C. Bisarya, Sumit. (2021). Practical Considerations for Public
Participation in Constitution-Building; What, When, How and Why?,
Stockholm: International Institute for Democracy and Electoral Assistance
Policy.



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies S 2020 Velk 49 e & |

25.

26.

Negretto, Gabriel, Couso., Javier. (2018). Constitution-Building Processes in
Latin America, Stockholm: International Institute for Democracy and Electoral
Assistance

Saati, Abrak. (2015). Public Participation in Constitution Building; an Effective
Strategy for Enhancing Democracy?, Stockholm: Elanders Sverige AB.

Electronic References

27.

28.

29.

30.

31.

32.

Dziedzic, Anna (2020). Consultation, Deliberation and Decision-Making: Direct
Public Participation in Constitution-Building, Melbourne Forum Constitutional
Insight No. 4, Available in: https://www.idea.int/sites/default/files/publications/-
consultation-deliberation-and-decision-making.pdf

International Commission of Jurists (ICJ) (2022). Fundamentally Flawed:
Tunisa's 2022 Constitution-Making Process, Available in: https://www.icj.org/-
wpcontent/uploads/2022/07/Tunisia-draft-constitution-question-and-answer
briefing-2022-ENG.pdf

Naran, Amarzaya., Insights for design of direct public participation: Mongolia as
a case study, Melbourne Forum on Constitution-Building, Available in:
https://law.unimelb.edu.au/data/assets/pdf_file/0006/3224463/MF19-Mongoliaa-
paper.pdf

Rodrigo, Delia, Amo, Pedro Andrés, Background Document on Public
Consultation. OCDE, Available in: https://www.oecd.org/mena/governance/-
36785341.pdf

The carter center, The Constitution-Making Process in Tunisia, Constitution
Report, Available in: https://www.cartercenter.org/resources/pdfs/news/peace_-
publications/democracy/tunisia-constitution-making-process.pdf

Wolfrum, Rudiger, Krusemark-Camin, Johannes. Constitution-Making Bodies’
Rules of Procedure, Germany :Max Planck Foundation, Available in:
https://www.mpfpr.de/wpcontent/uploads/CL_Comparative-Report-on-Rules-of-
Procedure.pdf



