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Abstract

In international investment law, the concept of the investor, its criteria, and related
conditions have been discussed extensively, but the concept of capital and its
consequent legal scope and effects have not been sufficiently explored. Among the
usual components of the concept of capital in treaties related to international investment
is intellectual property rights. The difference between intellectual property and the
traditional concept of property, and its relationship with the evolution of property
concepts and ownership rights in related areas of international investment law, have
brought about numerous challenges and discussions. Additionally, for over two decades,
efforts have been made to consider assets with public origins, such as genetic resources,
traditional knowledge, and folklore, as intellectual property. These efforts to change and
adjust the criteria of property in intellectual property law, while maintaining traditional
instances like author's rights and industrial property rights along with their governing
exceptions, such as fair use and personal use, within their traditional framework, have
aimed to determine the status of public-origin instances within this classification
system.

Since the establishment of the legal branch of international investment law, research
on the relationship between intellectual property rights and foreign investment attraction
has generally proven a positive and reciprocal relationship between the two. This, along
with the flexible approach of countries in concluding investment treaties, has led not
only to a broad approach towards the concept of capital concerning intellectual property
in many cases but has also paved the way for strengthening, enhancing, and even
expanding the scope of protection for intellectual property.

These developments did not occur suddenly and have significant historical origins in
treaties related to international investment. Furthermore, these developments have not
yet fully reached maturity and certainty, and many disputes are still present in this area.
Therefore, to understand, explain, and analyze these developments, this article will
sequentially discuss the historical evolution of the concept of foreign capital and the
position of intellectual property within it, and analyze the concept of capital in
international investment law with an emphasis on its inclusion on intellectual property.
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The concept of capital plays a significant role in investment treaties, especially
concerning intellectual property rights (IPR). Its scope in international investment law
involves protective measures but lacks a uniform historical status. Before and after 1960
mark two key periods in the evolution of capital's inclusion in IPR. Globally, defining
"capital" remains challenging due to its varied interpretations in legal doctrines and
policies. The ICSID Convention, a major treaty for investment disputes, refrains from
defining capital, analyzing it through approaches like "discriminatory," "common
characteristics," and "jurisdictional requirements," with the latter being deemed most
desirable. Broad interpretations in investment agreements extend IPR protection,
influenced by pervasive clauses like the most-favored-nation rule. Consequently,
protection levels often surpass international standards, including those of the TRIPS

Agreement.

According to the results of the present research, globally, a broad approach regarding
the concept of capital and the protection of intellectual property rights in treaties related
to international investment prevails, which, based on the pervasive effect of treaties
resulting from their protective clauses, especially the most-favored-nation clause,
gradually becomes a pervasive rule and even raises conventional protective standards in
the concept of capital and intellectual property rights. Therefore, revising the adopted
approach of developing countries, especially WTO members, is essential. In Iran, the
adopted approach in bilateral investment agreements is adopting a broad approach
towards the concept of capital and also the protection of intellectual property rights as
capital. However, one should not be extreme in this path, and the status, manner, and
scope of protection of capital and intellectual property rights cannot be the same for all
countries and in all investment fields, especially concerning countries like Iran that have
not even accepted the international obligations of the TRIPS Agreement.

Keywords: Concept of Investment, Intellectual Properties, International Investment
Law, Global Approach, Iranian Approach.



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies vy 2t Vil 49 (90, 9 3

References

Books
1.

Chaisse, Julien and Choukroune, Leila and Jusoh, Sufan (2021). book of
International Investment Law and Policy, Springer publisher.

Ghamami, Majid and Yadegari, Fahimeh (2020). International Investment
Law: Conceptualizing Investor and Foreign Investment, Tehran: Sherkat
Sahami Enteshar. [in Persian]

M. Schwebel, Stephen and et al(2021), International Arbitration Three Salient
Problems, Second Edition, Cambridge University Press

Piran, Hossein (2011). Legal Issues of International Investment, Tehran: Ganj
Danesh Library Publications. [in Persian]

Articles

5.

10.

11.

12.

Asadlou, Morteza (2018). Development in the Concept of Capital: The Starting
Point for Interactions of Investment Treaties with Intellectual Property Rights,
International Legal Journal, 61(36), 227-250. [in Persian] Doi:
10.22066/cilamag.2019.77473.1423

Bahmaee, Mohammad Ali and Farah Mehrabi, Hassan (2020). Criteria for
Compensation for Expropriation from Foreign Investors from the Perspective of
Economic Analysis of Law, Journal of Public Law Studies, 51(3), 865-884. [in
Persian] Doi: 10.22059/jplsq.2020.299728.2366

Ebrahimi, Seyed Nasrollah; Soltanzadeh, Sajjad (2015). The Concept of
Investment in the Practice of the ICSID Arbitration Centre, International Legal
Journal, 5(31), 77-108. [in Persian] Doi: 10.22066/cilamag.2014.15799

Hamdy, Mohammad(2022). An Ad Hoc Dispute Settlement Mechanism or a
Harmonization Mission? A Reappraisal of Jurisprudential Fragmentation in
International Investment Arbitration, Duke Journal of Comparative and
International Law, vol. 32, no. 2, 287-351.

Jafarpoor, Yasaman and Shakeri, Zahra (2024). Limiting the Moral Right of the
Author by Applying the Doctrine of Fair Use in the U.S. Legal System, Journal
of Contemporary Comparative Law Studies, 33(14), 1-32. [in Persian] Doi:
10.22034/1aw.2023.52920.3161

Mortenson, Julian Davis(2010). The Meaning of Investment: ICSID's Travaux
and the Domain of International Investment Law, Harvard International Law
Journal, vol. 51, no. 1, Winter 2010, pp. 257-318.

Nicholson S.J, Francis J(1965). The Protection of Foreign Property Under
Customary International Law, Boston College Law Review, Volume 6, Issue 3,
391-415.

Raeisi, Leila and Tahmasbi, Marzieh (2023). Challenges Facing the
Development of Human Rights in International Investment Law, Journal of



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies vy 2t Vil 49 (90, 9 :

Contemporary Comparative Law Studies, 29(13), 91-122. [in Persian]
Doi: 10.22034/law.2022.50091.3074

13. Trimble, Marketa(2022). Unjustly Vilified TRIPS-Plus?: Intellectual Property

Law in Free Trade Agreements, American University Law Review, (71), 1449-
1535.

14. Ziaei, Seyed Yaser and Javadi, Saeedeh (2020). Protection of Intellectual

Property Rights in International Investment Law, Journal of Legal Studies of
Shiraz University, 2(11), 127-155. [in Persian] Doi: 10.22099/j1s.2019.5328

Theses

15. Khorram Farhadi, Yousef (2010). Analysis of Bilateral Investment Promotion

and Protection Agreements Between Iran and Other Countries in Recent
Decades (1998-2008), Ph.D. Thesis in International Public Law, Tehran: Islamic
Azad University, Science and Research Branch.

16. Nezamolmolki, Jafar (2019). Legal Protection of Open-Source Biotechnology

Innovations, Ph.D. Thesis in Private Law, Faculty of Law, Qom: University of
Qom.

Documents

17.

18.

19.

20.

21.

Liberti, Lahri(2010). Intellectual Property Rights in International Investment
Agreements AN OVERVIEW, OECD Working Papers on International
Investment. Available at: https://www.oecd-ilibrary.org/docserver/5kmfglnjz-
135-en.pdf?expires=1732974355&id=id&accname =guest&checksum=A4F73A-
88D24C44C5AB4C0567AF68BA89

Organization for Economic Co-operation and Development(OECD)(2005).
Indirect Expropriation” and the “Right to Regulate” in International Investment
Law,OECD. Available at: https://icsid.worldbank.org/sites/default/files/parties_-
publications/C8394/Claimants%27%20documents/CL %20-%20Exhibits/CL -

0306.pdf
Santa Cruz S. (2007). Maximiliano, Intellectual Property Provisions in European

Union Trade Agreements, Implications for Developing Countries, International
Centre for Trade and Sustainable Development. Available at:

https://www.files.ethz.ch/isn/92854/2007_06_Intellectual _Property Provisions_
in_European_Union_.pdf

United Nations Conference on Trade and Development (2007). Intellectual
Property Provisions in International Investment Arrangements, 1A MONITOR
No. 1, International Investment Agreements, UNCTAD/WEB/ITE/IIA/2007/1.
Available at: https://unctad.org/system/files/official-document/webiteiia-
20071 _en.pdf

United Nations Conference on Trade and Development (2011), Scope and
Definition, Unctad Series on Issues in International Investment Agreements II.


https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Claimants%27%20documents/CL%20-%20Exhibits/CL-0306.pdf
https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Claimants%27%20documents/CL%20-%20Exhibits/CL-0306.pdf
https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Claimants%27%20documents/CL%20-%20Exhibits/CL-0306.pdf

QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies vy 2t Vil 49 (90, 9 2

22.

23.

25.

26.

Available at: https://unctad.org/system/files/official-document/diaeia-
20102_en.pdf

United Nations Conference on Trade and Development(2012). Expropriation,
Unctad Series on Issues in International Investment Agreements Il. Available at:

https://unctad.org/system/files/official-document/unctaddiaeia2011d7_en.pdf

24, United Nations Conference on Trade and Development(2010). Most-
Favourednation, Treatment UNCTAD Series on Issues in International
Investment Agreements Il. Available at: https://unctad.org/system/files/official-
document/diaeia20101_en.pdf

Weiss, Martin A.(2007). The U.S. Bilateral Investment Treaty Program: An
Overview,Congressional Research Service(CRS). Available at:
https://www.hsdl.org/c/view?docid=716235

Yannaca-Small, Catherine(2008). Chapter 1 Definition of Investor and
Investment in International Investment Agreements, Organisation for Economic
Co-operation and Development (OECD). Available at: https://www.oecd-
ilibrary.org/definition-of-investor-and-investment-in-international-investment-
agreements_5kzplw50hwwk.pdf?itemId=%2Fcontent%2Fcomponent%2F97892
64042032-2-en&mimeType=pdf



