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Abstract

The concentration of legal cases ,particularly family disputes in courts, is considered
one of the major challenges facing the judicial system in Iran and many other countries
worldwide.This issue has led to delays in judicial proceedings, hindered the realization
of justice, increased costs for the government and court users ,reduced the speed of
judicial proceedings ,reduced the efficiency and accuracy of judgments failed to
achieve fair trials ,caused further problems within families, and more. This becomes
even more critical in handling family matters and disputes, as the interests of vulnerable
groups such as children are at greater risk .The above reasons and other reasons have
made courts less suitable for protecting individuals' rights and resolving disputes,
particularly in family cases. Consequently, there is a growing global tendency among
individuals to resolve their disputes through non-judicial methods or alternative dispute
resolution (ADR) mechanisms that are not supervised by government entities .The
private sector and governments have also started various measures to promote and
introduce these non-judicial methods and encourage disputing parties to use them more
frequently .Therefore, privatization, and specifically ADR as a subset of privatization, is
considered one of the effective frameworks for resolving disputes and reducing the
burden on judicial authorities. In this regard, the question arises: how can the resolution
of family matters and disputes be directed toward privatization ?The present study aims
to examine and explain, through a comparative approach and using a documentary-
library method, how family matters and disputes can be privatized within the ADR
system .The findings reveal that alternative dispute resolution (ADR) methods offer
various advantages. Among the most significant benefits are their speed and cost-
effectiveness compared to the increasing expenses and slow pace of judicial
proceedings, their private and confidential nature, the autonomy of the parties during the
process, flexibility and diversity of methods, and the amicable and peaceful resolution
of disputes .ADR encompasses arbitration, mediation, negotiation, and conciliation,
which are conducted in a friendly and confidential manner by institutions and
organizations outside the judiciary .In these methods, the parties themselves determine



QO
|
2—— Journal of

WL Contemporary Comparative Legal Studies Winter 2025 Vol: 15 Issue: 37 | 2

the rules and procedures for resolving the dispute, with the overall resolution process
being based on their autonomy. If the proceedings are overseen by a private institution,
in addition to the parties' autonomy, the rules and principles of the institution also
govern the dispute resolution process. In other words, the privatization of family matters
and disputes through alternative dispute resolution methods is rooted in restorative
justice principles and ADR mechanisms can be regarded as tools of restorative justice,
as they prioritize the repair and restoration of harm caused by any member of the family
in the event of behavioral misconduct or damage to other members .The benefits of
employing ADR methods in family matters and disputes have led many countries,
including England and Wales, Australia, and India, to adopt these approaches .Measures
such as establishing private and semi-governmental institutions and companies to
provide alternative dispute resolution services, forming private entities under the
supervision of public and governmental bodies, utilizing artificial intelligence and legal
technology in ADR implementation and resolution of family matters and disputes |,
encouraging individuals to use these methods, and other similar initiatives have driven
these countries toward privatization in this field .In contrast, ADR methods in Iran do
not play a significant role in resolving disputes. Couples and families often resort to the
judicial system to settle their conflicts for several reasons, such as the unfamiliarity with
and perceived ineffectiveness of these methods, the absence of private arbitration and
mediation institutions for family disputes, cultural factors, and more. For example,
under current Iranian laws, arbitration in family matters and disputes is exclusively
limited to divorce cases) except mutual divorce .(However, this method could be
applied to all types of family disputes, such as alimony, child custody, and
others .Additionally, the arbitration mechanisms within the courts lack sufficient
effectiveness. This is mainly because most couples approach the courts with the primary
goal of separation and are therefore reluctant to appoint arbitrators themselves.
Furthermore, due to the high volume of cases, courts typically select arbitrators from a
limited pool of individuals associated with arbitration units in family courts. These
arbitrators often lack the motivation to mediate reconciliation between couples and are
primarily focused on earning a livelihood .To solve the above problems in Iran's judicial
system, it can be concluded that by creating a culture and introducing alternative dispute
resolution methods) ADR (to society and clarifying the benefits of its use ,establishing
private and semi-governmental companies and institutions that offer ADR services,
enacting legislation to support ADR methods and privatization, utilizing insurance
capacities to reduce the costs of accessing private services, and adopting modern
approaches, including legal technology, for implementing ADR methods ,we
can take an important step to reduce the cases of the judiciary and increase the accuracy
of the proceedings to preserve the family foundation.

Keywords: Family affairs and lawsuits, Privatization, Arbitration, Alternative Dispute
Resolutions (ADR), Mediation.
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