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Abstract

One of the significant developments in contracts in recent decades has been the
expansion of and increased focus on "service contracts.” These are agreements in which
one party, as the service provider, undertakes to deliver a service to the other party in
exchange for remuneration. Notably, the growing importance of such contracts has
prompted legal scholars and national legislators to identify various types of service
contracts, along with the specific and shared rules governing them, and to provide a
precise framework for their recognition and regulation.

Unlike the Iranian legal system, which has not independently addressed service
contracts and the parties' obligations ,the European Union has developed and published
various documents about these contracts. Among such documents are the « European
Law on Services Contracts (PELSC) »and the« Draft Common Frame of Reference
(DCFR) »which provide comprehensive insights into the rules and principles governing
service agreements.

It is worth noting that, given the often lengthy process of executing service contracts
and the inherent unpredictability associated with such agreements, special measures
must be devised to ensure their smooth implementation. In this context, the "obligation
to cooperate” emerges as a significant commitment that plays a critical role following
the conclusion of a service contract and throughout its execution. This obligation, which
can be explicitly or implicitly included in the contract, requires the parties to collaborate
to achieve the goals and benefits of the agreement.

In light of the above, it is essential to address whether the obligation to cooperate,
particularly on the part of the service recipient, holds a unique position in service
contracts. In other words, while the obligation to cooperate can be proposed and
enforced in various types of goods and service contracts, are there specific foundations
that render this obligation more pronounced in the latter category? Consequently, do
such foundations result in differences in the rules governing this obligation between
these two contracts, including the remedies for its breach? Furthermore, if the obligation
to cooperate is acknowledged in service contracts, what criteria can be established to
identify the instances of cooperation required from the service recipient?

In response to the aforementioned questions, and as previously noted, the duty to
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cooperate is among the contractual obligations that may be explicitly or implicitly
incorporated into a contract. This duty requires each party, through their actions or
omissions, to facilitate the performance of the other party's obligations and to ensure the
successful execution of the contract. From this definition, it can be inferred that the duty
to cooperate differs from other contractual obligations, such as the duty to warn and the
duty to inform.

Under the duty to warn, the service recipient must notify the other party of matters
that may increase the cost or time required for the performance of obligations before
the conclusion of the contract. Unlike the duty to cooperate, the primary aim of the duty
to warn is not to facilitate the performance of the other party's obligations. Furthermore,
these two duties differ in timing: the duty to cooperate arises only after the contract is
formed and throughout the performance process, whereas the duty to warn must be
fulfilled before the contract is concluded.

Similarly, the duty to inform, while sharing certain similarities with the duty to
cooperate, diverges in specific contexts. In cases where the obligation to provide
information exists regardless of its impact on the successful performance of the
other party's obligations, the duty to inform is distinct from the duty to cooperate.
Consequently, instances of information sharing fall under the scope of the duty to
cooperate only when such acts do not constitute the parties' primary obligations, and
their absence would hinder the performance of the other party's obligations, thereby
jeopardizing the execution of the contract itself.

The findings of this study also indicate that the duty to cooperate, while rooted in the
principle of good faith, is applicable in both goods and service contracts but holds
greater significance in the latter. This distinction arises from service contracts' nature
and specific characteristics, which set them apart from goods contracts. The necessity of
providing services tailored to the needs and preferences of the service recipient, coupled
with the gradual nature of obligation performance in these contracts, are among the key
factors that underscore this distinction.

These characteristics highlight the prominent role of the duty to cooperate in service
contracts and emphasize the importance of the recipient's collaboration to ensure
the obligor's fulfillment of their duties. Thus, the unique nature of service contracts
serves as the foundation for the specific duty of cooperation owed by the service
recipient. This unique foundation, in turn, results in notable differences in the rules
governing the duty to cooperate in goods and service contracts. Among these
differences is the enforcement of remedies for breaches of the duty to cooperate.

For example, in situations where the nature of cooperation renders enforcement
ineffective or the service recipient refuses to accept the service—such as a patient who
fails to attend a medical appointment or a surgical procedure—it may not be reasonable
to compel the service recipient to cooperate. Particularly in the latter scenario, the
nature of the service and the individual's right to bodily autonomy make enforcing
cooperation exceedingly problematic. Therefore, as is evident in such cases, compelling
the obligee to cooperate is not always feasible.



QO
Q( |
2—— Journal of

WL Contemporary Comparative Legal Studies Winter 2025 Vol: 15 Issue: 37 | 3

Finally, it is crucial to note that while the duty to cooperate occupies a significant
position in service contracts, its scope is balanced by the need to protect the rights of the
service recipient and maintain an equitable balance between the rights and obligations
of the contracting parties. Accordingly, the service recipient is only required to
cooperate when necessary. The notion of necessity, in this context, refers to instances
where the provision of the service, and consequently the execution and successful
performance of the contract, depend on the service recipient's cooperation.

Keywords: Implied Term, Contract Performance, Duty to Inform, Duty to Warn,
Service Contract.



QO
|
2—— Journal of

WL Contemporary Comparative Legal Studies Winter 2025 Vol: 15 Issue: 37 | 4
References
Books

1. Abdullah, N. (2020). Good Faith in Contractual Performance in Australia.

Palgrave Macmillan.

2. Andarz, D. (2014). The Right to Withhold Performance under Iranian Law
and the UN Convention on Contracts for the International Sale of Goods
1980. Tehran: Majd. [in Persian]

3. Barendrecht, M., Jansen, C., Loos, M., Pinna, A., Cascdo, A., & van Gulijk, S.
(2007). Principles of European Law on Service Contract. Berne: European
Law Publishers Ltd.

4. Emami, H. (1996). Civil Law. Vol. 1, Tehran: Islamic Bookstore.

5. Garner, B. A. (2009). Black’s law dictionary. Thomson Reuters.

6. Katouzian, N. (1999). Civil Law. Tehran: Entesharco. [in Persian]

7. Katouzian, N. (2017). Juristic Acts (Contracts-Unilateral Acts). Tehran: Gange
Danesh. [in Persian]

8. Kelleher, J. T., Mastin, M. J., & Robey, G. R. (2015). Common Sense
Construction Law. New Jersey: John Wiley & Sons, Inc.

9. Mohaggeq Damad, S. M. (2019). General Theory of Conditions and
Obligations in Islamic Law. Tehran: Islamic Sciences Publishing Center. [in
Persian]

10. Saatchi, A., & Javidi Al-Saadi, F. (2018). General Rules of Service Contracts.
Tehran: Majd. [in Persian]

11. Shahidi, M. (2016). Effects of Contracts and Obligations. Tehran: Majd. [in
Persian]

12. Shiravi, A. (2021). International Trade Law. Tehran: Samt. [in Persian]

13. Von Bar, C., Clive, E., & Schulte-N6lke, H. (2008). European Contract Law,
Materials for a Common Frame of Reference: Terminology, Guiding
Principles, Model Rules. Munich: European law publishers

Articles

14. Amini, M., Abedian, M. H., & Shahnoush Foroushani, M. A. (2016).
Foundations and Scope of «Right of Lien» in Iranian Law and Shiite
Jurisprudence and its Comparison with the Common Law. French and German
Law. Judgment, 16(86), 1-26. [in Persian]

15. Asghari Aghmashhadi, F., & Abouei, H. R. (2010). The Good Faith in the
Performance of a Contract under English Law and Iranian Law. Law Quarterly,
40(2), 1-20. [in Persian]

16. Beale, H. (2008). Pre-Contractual Obligations: The General Contract Law

Background. Juridica International, 14, 42-50.



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies vy 2t Vil 49 (90, 9 2

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

Burrows, J. F. (1968). Contractual co-operation and implied term. the Modern
Law Review, 31, 390-407.

Catterwell, R. (2023). Co-operation and prevention in contract law. Melbourne
University Law Review, 47(1), 1-39.

Collins, H. (1992). Implied Duty to Give Information During Performance of
Contracts. the Modern Law Review, 55(4), 556-562.

Farnsworth, A. (1963). Good Faith Performance. the University of Chicago Law
School, 30, 666-679.

Fotoohirad, R., Abedi, M., & Khodabakhshi, A. (2022). The Right of Non-
performance at the Reciprocal Obligations. Law Quarterly, 51(4), 783-805. [in
Persian] Doi: 10.22059/j19.2022.316938.1007488.

Hajipour, M. (2014). Obligatory Good Faith in Immamieh Jurisprudence.
Jurisprudence and Islamic Law, 4(7), 31-68. [in Persian]

Halberda, J. (2020). The principle of good faith and fair dealing in English
contract law. Pravovedenie, 2020 (3), 312-325.

Klimas, E. (2011). General duty to co-operate in construction contracts? an
international review. International Journal of Law in the Built Environment,
3(1), 83-99.

Khorsandian, M. A., & Amiri, M. (2018). A Comparative Study between
European and lIranian Laws of Service Contracts. Comparative Law Review,
9(1), 121-146. [in Persian] Doi: 10.22059/jcl.2018.248359.633601

Lawrenson, P. (2021). Duties to warn, advise and provide information:
comparative study of the obligations of contractors and design professionals in
French and English law. Construction Law International, 16(4), 51-61.

Mason, A. (2000). Contract, Good Faith and Equitable Standards in Fair
Dealing. Law Quarterly Review, 116, 66-94.

Parsapour, M. B., & Issaei Tafreshi, M. (2009). A General Theory of Right of
Withdrawal in Mutual Obligations. Journal of Comparative Law, 0(17), 3-22.
[in Persian]

Paterson, J. (2014). Good faith duties in contract performance. Oxford
University Commonwealth Law Journal, 14(2), 283-310.

Pedamon, C., & Vassileva, R. (2019). The duty to cooperate in English and
French contract law: one channel, two distinct views. Journal of Comparative
Law, 14(1), 1-24.

Rafiei, M. T., & Hejazi, S. H. (2022). Non-cooperation of the Promisee in
Breach of Contract in Iranian and European Law. Private Law Research,
10(39), 39-72. [in Persian] Doi: 10.22054/jplr.2022.58197.2520

Rosher, P. (2020). Good faith in construction contracts: comparing French and



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies vy 2t Vil 49 (90, 9 6

33.

34.

35.

36.

Theses
37.

English contract law approaches. International Business Law Journal, 145(2),
145-160.

Shoarian, E. (2011). The Duty of Obligee to Cooperate in Contract Performance.
Private Law, 8(18), 109-138. [in Persian] Doi: 10.22059/jolt.2012.30133

Taleb Ahadi, H., Ahmadi, M., & Barari Chenari, Y. (2023). A Basis Study of the
Principle of Good Faith in the Implementation of Contractual Obligations in the
International Sale of Goods (CISG). Culmination of Law, 9(1), 159-197. [in
Persian] Doi: 10.22034/thdad.2023.528810.1776

Thomas, D. (2012). Contractual obligations of good faith. Construction Law
International, 7(3), 31-34.

Usefzadeh, A., Rostamzad asli, S., & Mirian, I. (2021). A Comparative
Examination of the Promisee’s Duty to Cooperate in Performing the Obligation
in Islamic Jurisprudence, Iranian Law and International Commercial Contracts.
Comparative Studies on Islamic and Western Law, 8(1), 259-288. [in Persian]
Doi: 10.22091/csiw.2021.4671.1633

Luzak, J.A. (2011). The implied duty of a service provider to warn about a risk
of construction defects resulting from a contract with a third party, with
emphasis on defects resulting from design failures: A case study on the pre-
contractual and contractual duty to warn in English, German and Dutch law
and in the Draft Common Frame of Reference. Thesis, fully internal,
Universiteit van Amsterdam.



