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Abstract

It is common in commercial contracts to contain the prohibition clause on
assignment. Regarding the condition of prohibition on assignment of
contractual rights in English law, two views have been developed. “The
Property view” and “the Contract view”. The Property view gives primacy
to the freedom of the parties to fashion the rights they bring into existence,
so if they wish, they can extinguish the inherent transferability of this right.
So, if an assignment happens, it will have no legal effect and will be void.
But according to the contract view, prohibition on assignment merely
operates at the level of contract and does not characterize contractual rights
because parties cannot use contract to modify those attributes of contractual
rights that the law of property gives to them. One of those attributes is that
they are transferable. So according to contract view, a no-assignment
clause doesn’t void the assignment, but operates as a matter of contract,
conditioning the duty to perform so the obligation of the obligor to perform
is executed only against his contracting party (assignor). In this view, in
case of an assignment, the assignee will never have a direct legal
relationship with the obligor. In Iranian law, there are three opinions about
the prohibition clause; ineffective, void and Invalid against the obligor.
“Void” seems to be compatible with the property view and “invalidity
against obligor” is compatible with the contractual view in English law.
Finally, due to the flaws expressed in the contractual view, we will come to
the conclusion that the property view is more consistent with the prevailing
legal rules, the real intention of the parties and the custom of the merchants.
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