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“As regards matters of criminal procedure for which no special provision has been made by this

Code or by any other law for the time being in force the law relating to criminal procedure for the

time being in force in England shall be applied so far as the same shall not conflict or be inconsistent
with this Code and can be made auxiliary thereto”.
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44. Ibid, p. 36.

45, 1bid, pp. 30 & 40.
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52. Any person who commits liwat is guilty of an offence and shall be liable on conviction to the

same punishment as provided for the offence of zina.

53. (1) If the offender who commits adultery is a mohsan, the offender shall be punished by stoning,

which is stoned until death with a medium size stones. (2) If the offender who commits adultery

is a ghairu mohsan, the offender shall be punished with whipping of one hundred lashes and in

addition shall be liable to imprisonment for one year.
54. Whoever commits liwat shall be punished with the same punishment prescribed for zina.
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56. Setiap Orang yang dengan sengaja melakukan Jarimah Liwath diancam dengan ‘Uqubat Ta’zir
paling banyak 100 (seratus) kali cambuk atau denda paling banyak 1.000 (seribu) gram emas
murni atau penjara paling lama 100 (seratus) bulan.
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13. Legalcy avocats conseils, société civile professionnelle et autre.

14. Cour d'Appel de Bordeaux.
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Arrét n°1137 du 22 octobre 2020 (19-15.985) - Cour de cassation - Deuxiéme chambre civile -

ECLI: FR:CCAS:2020: C201137,

(https://iwww.courdecassation.fr/jurisprudence_2/deuxieme_chambre_civile_570/1137_22_45789.

html).

16. Faits et procédure.

17 Barreau de la Charente.

18 Examen du moyen
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Limited, First published, 1997), p. 53; Hal, Abramson, “New Singapore Convention on Cross-
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Commercial and Investment Disputes, (London, Oxford University Press, First Edition, 2019),
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Redfern; Martin, Hunter, The Law and Practice of International Commercial Arbitration,
(London: Oxford University Press, 2009), p. 46.

12. Facilitative Mediation
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16. Nadja, Alexander, A Convention on the enforcement of iMSAs and a new Model Law, (2018),
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conventionenforcementimsasnewmodellaw>; Edna, Sussman, “The Singapore Convention
Promoting the Enforcement and Recognition of International Mediated Settlement Agreements”,
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(2019), p. 113; Christine, Sim, Ibid, p. 694; Khory, Mccormick; Sharon, Ong, ‘Through The
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Trends and limits, Research collection school of Law, 18, (2019), p. 6.
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Pathology of Iranian Criminal Policy in Light of the Ram
Victim Theory
Mehdi Aghajani*
Seyed Mahmoud Mirkhalili?
Ahmad Haji Dehabadi®

Abstract

The projection of the government into accepting the causes of policy
failure and blaming the accused is the most important feature of the ram
victim theory. The inability of the government to provide security and
the consequent increase in crime rates cause people to distrust the
criminal justice authorities and crime control institutions. Criminal
populism is one of the foundations of this theory and the approach
according to which policymakers and those involved in the criminal
justice system try to gain public support and legitimacy only by
intensifying punishment to control crimes, regardless of scientific
findings and criteria of effectiveness and efficiency. The pattern of
security in criminal law is another cornerstone of the ram victim theory
in which criminals who are often the victims of unfavorable social
conditions around them are once again the victims of the regime's
misguided criminal policies. The present study explains the concept and
principles of the ram victim theory and evaluates Iran's criminal policy.
The results of the research show that Iranian criminal policymakers, both
in the legislative and judicial sectors, to a large extent adhere to the ideas
and procedures arising from security-oriented criminal policy and the
discourse of criminal populism. In this regard, it is necessary for the
Iranian criminal policy authorities to identify the real causes of crime by
following a positive example and adhering to scientific principles and
foundations, and to prepare more effective legal and judicial paths and
structures in order to control crime and a fair criminal process.

Keywords: Theory of the victim ram, Criminal populism, Iranian
criminal policy, Security-oriented criminal law.
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Challenges of Executive Support for Settlement
Agreements Reflected in Arbitration Award with
a Comparative Study of the Singapore Convention 2019

Reza Maboudi Neyshabouri®

Seyed Alireza Rezaei?
Abstract

Due to its reliance on parties' agreement and the fact that its outcome
is satisfactory to all the disputing parties, mediation is considered as a
special way of dispute resolution. The United Nations Convention on
International Settlement Agreements Resulting from Mediation 2019
(Singapore Convention) was drafted by the United Nations to promote
the mediation and to overcome the lack of compulsory enforceability of
settlement agreements. In some cases, the Settlement Agreement
resulting from the mediation process is reflected in the arbitration award,
and the governing legal system is questionable due to the interference of
arbitration and mediation as two independent dispute resolution methods.
In order to remove this doubt, the provisions of the New York and
Singapore Conventions, as international treaties on the implementation
of the Settlement Agreement and arbitral award, as well as the provisions
of the Iranian legal system, should be examined and comparatively
studied. In Paragraph 3 of Article 1 of the Singapore Convention,
settlement agreements which have been recorded as arbitral awards and
are enforceable shall be excluded from the scope of application of the
said Convention. There are several legal ambiguities regarding this
regulation. Has the purpose of this regulation been achieved to eliminate
the overlap of the Singapore and New York conventions? What does the
Convention mean by a "recorded" and "enforceable" award? Can an
arbitration award containing a settlement agreement be regarded as an
"award" in the exact concept? And in what circumstances the arbitration
award containing the settlement agreement can be regarded out of the
scope of both Singapore and New York Conventions? The current article

1. Assistant Professor Ferdowsi University of Mashhad, Iran (Corresponding Author)
maboudi@um.ac.ir

2. PhD Student in Private Law, Ferdowsi University of Mashhad, Iran
alirezarezaee4771@mail.um.ac.ir
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has analyzed the above questions and concludes that the wording of the
Singapore Convention, in addition to causing legal ambiguities, has
made some arbitration awards containing settlement agreements out of
both conventions' support. Until the text of the Singapore Convention is
probably amended in this regard, the article suggests that arbitrators and
disputants' attorneys should try to ensure that at least the provisions of
the New York Convention are applicable to settlement agreements
reflected in the arbitration awards, albeit the Singapore Convention has
now completely blocked any support for the settlement agreements.

Keywords: Settlement Agreements Resulting from Mediation, New
York Convention, Compulsory Enforceability of Arbitral Award.
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The Art of Procedure by Application of Adversary
Principle

(Judgment No. 1137 of 22 Oct. 2020 Supreme Court of France)
Hassan Mohseni*

Abstract

Whether in Facts which have traditionally been dominated by the
parties, or in Probative or Evidence matter which, in the fullest sense of
the word, with the role granted to the active judge, have been shared
between the parties on the one hand and the judge on the other and in the
matter of Law which is still traditionally within the jurisdiction of the
court, the judge must observe the principle of adversarial, both in
relation to the parties and to himself. In French Law there is a sharp
distinction between Facts, Laws and the Proof and when a judge decides
to recourse one of them without application of parties, he should observe
the principle of adversary. We can accept this approach in Iranian Law.
The benefit of this is so much. Protecting the private interests of the
parties in civil proceedings and maintaining a safe distance from them
and being in way of impartiality and respecting the rights of litigants and
finally avoiding weak and non-defendable judgments are the benefits of
implementing this principle.

Keywords: Adversary Principle, Matter of Law, Facts, Evidence.
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Critique and Examination on the Requirements and
Consequences of the Act of Nationality of Children from
Marriage between Iranian Women and Foreign Men 2019

Seyedeh Fatemeh Mahdipour*
Mahin Sobhani?
Reza Maghsoudi Pashaki®

Abstract

Discrimination between maternal and paternal descent in the
naturalization for children has given rise to difficulties for children from
marriage between Iranian women and foreign men in Iran legal system.
Article 976 (2) has been limited to paternal descent and the text of
paragraph 4 of this Article has been codified ambiguously. These factors
raise a question on whether the children from marriage between Iranian
women and foreign men are able to acquire Iranian nationality or have
been regarded as Iranian nationalities since their birth. 2006 Act had
been passed to solve this problem, but it could not achieve the goals
successfully; then it was replaced by the 2019 Act. This descriptive-
analytical review shows that although the 2019 Act is simplifying the
naturalization for them, these children are deprived Iranian original
nationality under the Article 976(4). According to this Act, it is required
not to have security problems to naturalize these children. Furthermore,
according to this Act, canonical marriage between parents is enough to
deserve these children to have the benefit of this Act. So, the future of
legal and formal requirements for legal marriage between Iranian women
and foreign men is left unclear while the regulations 2020 have limited it
to canonical marriage before the implementation of the Act. According
to paragraph 2 of 2019 Act, stateless people who were born in Iran from
parents at least one of whom was born in Iran deserve naturalization.

Keywords: Acquired Nationality, Jus Sanguinis, Maternal Descent, Paternal
Descent, Original Nationality.
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A Sociological Reflection on the Transition from a
“Powerful Religious Ruler” to a “Bureaucratic Judge” in
Post-Revolutionary Iran

Abdolreza Javan Jafari Bojnord*
Mohsen Nourpour?

Seyed Mohammad Javad Sadati’

Abstract

In criminal law studies in Iran, changes of the penal symbols and institutions
are often considered as technical changes and the results of developments of
Criminological-Penological studies.  This is one point of view about
developments of penal system. But there are other points of views. These points
of views insist on systematic thinking about punishment and the deep relation
between punishment and other social subsystems. In these points of views,
punishment is defined within social structure and its relation with other social
subsystems. According to this, changes of penal subsystem are because of
changes of other social subsystems. Based on this framework of perception, we
can talk about an important penal change in Iran: transition from powerful
religious judge to the unauthorized judge. This important change was a sign of
deeper changes in the social system and especially power structure in Iran. This
research tries to analyze reasons of this penal changes based on sociology of
punishment.

Keywords: Powerful religious judge, Bureaucratic judge, Power struggle
discourse, Structural changes, Bureaucratic system.
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The Challenges and Solutions to Rescheduling Bank
Loans Repayment Defaults:

A Critique on Law Related to the Rescheduling

Mahmoud Bagheri*

Ghazaleh Sahranovard?

Abstract

According to financial and monetary theories, the main role of banks in the
economy is intermediation, which means collecting deposits and using them in
useful investments. In this regard, the banking system faces risks from the point
of view of repayment on time, which must be organized with appropriate
measures. It is necessary to design appropriate methods to reschedule bank
loans repayment defaults, so that while eliminating the suspicion of usury in the
exchange contracts, a single procedure applies to reschedule partnership
agreement in the banking system. Therefore, the author of this article wants to
answer this main question: Is it legal to reschedule bank loans repayment
defaults in in exchange for interest? The main hypothesis that can be proven in
this paper is that according to the Islamic banking system, it seems that the
analysis of methods of rescheduling bank loans repayment defaults should be
studied separately in exchange and partnership contracts, and the " Law Related
to the Rescheduling "needs to be reformed. This thesis is based on library and
field methods and relies on a comparative study. The contents of these
explanations would be presented in two sections:” Introduction” and
“rescheduling bank loans repayment defaults”.

Keywords: Rescheduling, Interest, Bank loans, Usury prohibition regulations,
Exchange and partnership contracts.
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Reflection of Jurisprudence in the Criminal Codes of

Shafi’i Countries
A Case Study of Indonesia, Brunei, Malaysia and Yemen

Rohollah Akramit

Abstract

One of the important issues regarding the penal system of Muslim
countries goes back to the issue of what is the position of Islamic
jurisprudence in them and what approach the legislators have taken
towards this issue. In order to explain this issue in the present article in
the form of a case study and descriptive analytical method, the criminal
systems and regulations of four countries (Indonesia, Brunei, Malaysia
and Yemen) with a predominantly Shafi'i population of have been
studied. While the history of criminal regulations in these countries
shows that they have long been inspired by foreign origins, they have
gradually joined the Islamization movement in the criminal realm,
although in this regard Some sharia laws are enacted at the national level
and some at the regional level. In addition, in some of these countries,
the laws are more inclusive of sharia crimes and punishments than in
others. However, in the countries under study, the legislation is based on
Shafi'i jurisprudence, although in some cases they have deviated to the
positions of other Sunni schools.

Keywords: Southeast Asian countries law, Islamic criminal law,
Criminal jurisprudence, Shafi'i jurisprudence, Sharia legislation.
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Heterogeneous Penal Policy of the Islamic Penal Code in
Punishment Adjustment

Mostafa Afshinpour*
Mehdi Naghavi®

Abstract

In any legal system, an efficient criminal policy is a coherent and
coherent policy. Observing any dispersion in the design of subjects by
the legislature indicates his ignorance of the fundamentals and
weaknesses in expression. By considering the relevant regulations, it can
be seen that the Islamic Penal Code of 2013 has a kind of legislative
disadvantage in the institutions that regulate punishment - a subject that
can be called heterogeneous criminal policy. If the legislature
acknowledges the adoption of a criminal policy based on
decriminalization, decriminalization or reduction of the prison criminal
population by establishing some penal bodies and pursues some issues of
criminality in parallel with legislative measures, it is in fact caught up in
the conflict in criminal policy. The passage of the Ta'zir Prison Penalty
Reduction Act passed in 2020, after just seven years of the passage of
the Islamic Penal Code passed in 2013, reflects the same turmoil in Iran's
legislative criminal policy. After reviewing the regulatory bodies of
penalties, this article shows that the legislature has not been successful in
adopting a similar criminal policy. In some penal-moderating
institutions, it has adopted an approach based on avoidance of
punishment and incarceration, and has developed punishment on the
basis of minimal tolerance and maximum punishment. Finally, the
formation of the indigenous model of the Council of Penal Guidelines in
the rights of the Commons is proposed as a solution out of this
asymmetric situation.

Keywords: Criminal Policy, Punishment Adjustment, Punishment
Guidelines Council, Welfare Moderating Institutions, Persecuting
Moderating Institutions.
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