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Excommunication: from Growth Prevention to
Philosophical Justification of Criminality

S. Danesh Ara!

S.S. Kazemi?

Abstract

Excommunication, in the sense of denying the infidel, in its extreme
sense, is associated with the exhilarated ‘mahdoraddam’, an act that has
become a global dilemma of ideological terrorism and has pushed national
and international criminal and preventive national and international counter-
terrorism measures to combat this phenomenon. In this situation, due to the
defeat of defenseless criminal policies in the fight against ideological
terrorism, it is necessary to focus the attention of the criminal policy makers
on the cause of the emergence of terrorism (that is, extremism in the form of
excommunication). In this regard, those extremists who are susceptible to
excommunication can be restrained through non-refoulement, and they
control the other, who have stumbled on the brink of victimization, through
the rebellion and the threat of punishment. Therefore, it is necessary to
transcend this phenomenon from the measures of the philosophical basis of
criminality in order to convince the legislature to legally ban
excommunication as the main driving force of contemporary terrorism.
Therefore, the present paper initiates a non-refoulement prevention to
prevent excommunication. Then it justifies adherence of excommunication
on the basis of the philosophical principles of criminality, to prevent the
transformation of active ex-communication forces into terrorist elements.

Keywords; Excommunication, Criminality, The philosophical basis of
criminality.

1 . Graduated from Razavi University of Islamic Sciences, Mashhad, Iran
sajadroostaei69@gmail.com
2 . Assistant Professor Malayer University (Corresponding Author)
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Juridical and Legal Review of Sanction of Agents’
Misfeasance from Limit of Authorities Related to the Dowry

in Permanent Marriage

S.M.M. Ghaboli Dorafshan!
S.M.H. Ghaboli Dorafshan?
M.T. Nadi?
Abstract

From the viewpoint of Iranian law, in some cases marriage contracts
may be concluded by a lawyer or legal agent, and the agent must act
within the framework of his contractual and legal authority. As a rule, in
the assumption of the representative's involvement in the conclusion of a
permanent marriage, one of the issues mentioned in the marriage
contract is dowry. Now the question is what the sanction of misfeasance
of the agent of the authorities about the dowry is. This research has
examined the issue from the juridical and legal point of view through an
analytical-descriptive method. The results of this research indicate that
there is a difference among the jurists in this regard and in the opinion of
the majority of jurists, the contract and dowry form an ideal unit and the
misfeasance of the dowry leads to the ineffectiveness of the principle of
marriage contract. Te Iranian legislator has only expressed opinion in
the case of a lawyer's misfeasance of the dowry which makes the
marriage ineffective in Article 1073, and is silent about other
representatives. It is believed that the acceptance of the ideal separation
between contract and dowry is stronger. As a result, the agent's
misfeasance can’t lead to lack of influence of the principle of the
marriage contract. Therefore, it is suggested that the legislator amend
article 1073 of the Civil Code and accept the effect of the marriage
contract on the assumption of agents' misfeasance of dowry and also
make clear comments on other delegates’ agents.
Key words: Representation in marriage, Misfeasance of the dowry,
Article 1073 of the Civil Code, @ntract parents, Uity and multiplicity
of demand.

1. Associate Professor, Department of Private Law, Ferdowsi University of Mashhad, Mashhad,
Iran (Corresponding Author) ghaboli@um.ac.ir
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An Investigation of Compatibility of the Islamic
Declaration with the Universal Declaration of Human
Rights Based on Margin of Interpretation Doctrine

M. Fazaeli!

S. Rezazadeh?

Abstract

Since its adoption in 1948, the Universal Declaration of Human
Rights has moved along the path of universalism and, in the context of
diversity-based approaches, the Vienna Declaration in 1993 clearly
affirmed its universality. The Declaration of Human Rights has led to
different reactions among Islamic thinkers. One group believed that the
provisions of this Declaration were in accordance with Islamic texts and
resources, while others were criticizing it from the Islamic Shari'a
perspective; a group in the midst of this spectrum believed in the
combination of Islamic doctrine and the provisions of the Declaration.
Among the third group, there are some who believe that by revising
religious texts one can reconcile Islam and human rights so that the
Islamic readings of human rights can be accepted as a margin of
interpretation. This article examines the Islamic Declaration of Human
Rights (Cairo Declaration) as the margin of the interpretation of the
Universal Declaration of Human Rights. This paper indicates that the
above proposition cannot be right; on the one hand, in spite of a large
number of commonalities, there is a fundamental distinction; on the
other hand, it is not possible to think of a hierarchical relationship
between the Islamic Declaration and the Universal Declaration.

Keywords: Universal Declaration of Human Rights, Universality,
Cultural Diversity, Margin of Interpretation, Declaration of Human
rights in Islam.

1. Associate Professor Qom University, Qom-Iran (Corresponding Author)
fazaeli2007 @gmail.com
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Reviewing the Course of Unauthorized Verdicts in
Permissible Legal Actions in Iranian Law and
Jurisprudence

H. Khoubyari®
S.M.S. Tabatabaei"

Abstract

The existence of the articles related to unauthorized transaction in
general regulations of the contracts has made some opine that the
verdicts on unauthorized transactions can be generalized to all contracts.
The application of the aforesaid statement to the permissible contracts
has been doubted by some subsequent jurisprudents. Some have
guestioned the power of permission for the creation of a contract and
have considered all the permissible contracts as a sort of unilateral action
of valid consequences. Others have decreed that permission is a sort of
legal incident. These perspectives have made the course of verdicts on
unauthorized transactions face problems in regard of permissible legal
actions. Exploring the concept, types and effects of permissible actions,
the authors believe that permission is a constituent of consent in the
process of formation of will that would exemplify a legal action if
ending in the intention for contract conclusion. The unauthorized stream
in permissible legal actions is feasible in case that the outcome of the
unauthorized action could be ascribed to the permission. Therefore, the
subject of permission should be a property belonging to the permission
or its attribution to the permission party has to have been intended by the
parties.

Keywords: Pure permission, Unauthorized permissible contract,
Unauthorized permissible unilateral action of wvalid consequence,
Ratification.

1. PhD Student in Private Law, University of Isfahan, Isfahan-Iran h.koubyari@gmail.com
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An Investigation of Noshuz and Ways to Deal with It

M. sherbafchyzadeh®

S. Sadeghi Fasaei"

T. Shakeri Golpayegani®
H. Azari'

Abstract

Legal system can interfere in human relationships to support fixed
rights. Islamic law and jurisprudence, in their entirety and in regulating
human relationships in the field of social interactions, have an identity
based on equity and positive discrimination in obtaining right and
protecting vulnerable rights in unequal situations. In the context of
family relationships, the benefit of men and women of sexual and
emotional rights is emphasized and receives legislative support.
However, in the exercise of these rights, in the event of every kind of
violence on the part of man, the guarantee of criminal-law enforcement
is required in addition to the civil performance guarantee. However,
violation of men’s sexual and emotional rights and the abuse of men by
women require civil rather than criminal penalties. Also, breaking men's
sexual and emotional rights and violence by woman require a guarantee
of civil performance, but it does not require a criminal sanction.
Furthermore, in sexual crimes, despite equal rights and duties,
supporting discrimination is evident in responding to women's sexual
crimes. However, criminal responses to female delinquents are largely
devoid of discriminatory aspects. The present study was conducted
through an analytical-deductive, document-based method. It has
explained the attitude based on the equality and equality of jurisprudence
and Islamic law in marital relations and shows its support for women in
this area.

Keywords: Good companionship, Male disobedience, Sexual and
emotional rights, Unequal gender situations, Fixed rights.
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Reaserch on Position of the United Nations Security
Council of Foreign Fighters

H. Savari®

Y. Seydi"

N. Sargeran”

F. Mousavizadeh Jazayeri*

Abstract

Although the United Nations Security Council is a political entity,
due to the obligation of all member nations under article 25 of the United
Nations Charter, its decisions have implications for international law,
especially counter-terrorism law. This is so evident that some experts in
the subject of counter-terrorism consider the council as a global
legislature. By making various resolutions, the Security Council takes
into account the new aspects of the issue of terrorism, and makes
decisions. One of the new issues in the area of terrorism has to do with
foreign terrorist fighters. Presence of the foreign fighters in the armed
conflicts is not a new problem, but in recent years their joining to the
terrorist groups has highlighted this problem. For this reason, the
Security Council has addressed the issue of foreign fighters in a number
of resolutions such as 2178, but the question is why the presence of
foreign fighters in conflict zones including in Syria has not still stopped.
Apparently, the Security Council's resolutions on this issue do not seem
to be effective, due to lack of transparency. Therefore, the present paper
uses a descriptive-analytic method, investigates the historical origins and
concept of the foreign fighter and assesses the Security Council's anti-
terrorism resolutions concerning the issue of warriors; then, it analyzes
the position of the Council in this regard. Eventually, this article
addresses the ineffectiveness of the decisions of the Security Council on
the issue of terrorism, especially foreign fighters.

1. Assistant Professor Tarbiat Modares University, Tehran-Iran (Corresponding Author)
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Keywords: Security Council, Terrorism, Foreign fighter, Armed confilict,
Foreign terrorist fighter.

Relationship between Ordering to the Virtue and the
Political Interests of the Islamic System

A.H. Rezaei Rad’

Abstract

In the jurisprudential and religious works of Islam and even in all
religions, the necessity and importance of the two rules — ordering to the
virtue and discouraging from the vice - have been particularly
emphasized. This has usually been labelled with other titles such as
social monitoring and the preservation of values and norms. However,
the guarantees of implementing this principle and the challenges facing
its implementation have received little attention. Given that an
overwhelming majority of vices fall within the remit of the government,
and the work of those encouraging virtues conflicts with the tasks of the
state, this study tries to address the challenges facing the general
implementation of this principle. Hence, five major challenges regarding
the relationship between ordering to the virtues and the political interests
of the Islamic system are discussed: 1. Lack of responsibility 2. Chaos
and system disorder 3. Conflict of truth and interest 4. Interference with
government work 5. Risk of religious disputes.

Keywords: Virtue, Denial, Accountability, System, Government,
Expediency, Differences.
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An Investigation of Factors and Order of Transformation of
Situation Related to the Conditions of Endowment and its
Management in Jurisprudence and Law of Iran

M. M. Meghdadi!
Z. Fahimi?

Abstract

Dedication is one of the properties of legal and economic systems in
Islam. Endowments, like other things, may not be viable or productive
over time or because of changes in human life, or they may be on the
verge of being destroyed, which must then be resolved. Therefore,
endowment conversion in such a situation is one of the effective ways
which has been discussed in this article. From the point of view of jurists
and materials of civil law, it can be assumed that the principle of
endowment is unlawful unless it is permitted to do so and the civil law
states that it follows their jurisprudence. The traditions, wisdom and
jurisprudence of "our supreme authority” are among the most important
principles of the endowment conversion license, according to which the
endorsement of the endowment into primary and secondary reasoning is
unique. Consuming is a great endowment of the primary evidence. But
the secondary evidence comes from the needs of time and the interests of
society, most of which are due to the implementation of public projects.
Ownership of endowment interest in public projects, non-selling and
transformation and legalization of endowment ownership are among the
endowment challenges in public projects.

Key words: Endowment, Conversion, Primary evidence, Secondary
evidence, Jurisprudence, Islamic law.
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Position and Criterion of Expediency in Child Labor

H. Javar’

F. Monazzami"

Abstract

A large number of rules are set out on the basis of current interests
and disadvantages of the related matters. However, sometimes it seems
that some rules need to be preserved. Due to its connection with weak
party (the child), the child’s occupation, besides its educational
advantages, has an unbreakable relationship with the unavoidable
interest of the child. The fundamental interest of the child’s occupation
requires that the guardian’ s authority be central and bound to it. In order
to preserve the interests of the weak party, it seems that child’s
occupation should be authorized when an important “interest” like the
child’s education, physical power, age, and other circumstances and
situations requires it, and the mere “absence of disadvantage” seems not
sufficient. In addition, the conditions and dimensions of the occupation
should take into consideration the higher interests of the child. The
present article reviews the role of expediency in setting out the rules and
the effects of child’s occupation.

Keywords: Child, Occupation, Expediency, Parent, Corrupted.
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An Investigation of the Mechanisms of Fair Legal
Procedure in the Regulations of Professional Systems in
Iran

R. Parastesh!

S. Khosravi Danesh?

Abstract

The various advances of human beings and specialization have given
rise to new realms of human activity. It has created in society and
therefore has necessitated the emergence of professional systems. In line
with the principle of the rule of law, each of these systems is subject to
specific professional regulations, which, on the one hand, express the
current trends of that profession and, on the other hand, deal with
possible violations by members of the profession and their performance
guarantees. The investigation of violations and the determination of the
guarantees of the cases are carried out by quasi-judicial authorities,
whose performance is important from the perspective of observing the
important measure of fair trial. This descriptive-analytical research seeks
to examine the principles of the rules of substantive measure of fair trial
in the regulations of Iranian professional systems. Fair trial is one of the
most important legal terms that has many practical implications for
protecting the fundamental rights of both parties to the proceedings and
to the community. The right to choose a lawyer, the right to remain
silent, the right to defend oneself, etc., are the manifestations of a fair
trial that must be exercised at various stages of the proceedings. The
principle of innocence, the principle of legality of crime and punishment,
and the prohibition of double punishment are some of the most important
principles of the substantive rules of fair trial. The study found that under
some professional regulations, fair trial principles were not explicitly
accepted, and this shortcoming should be considered in future reviews.
Until then, quasi-judicial authorities, which, in accordance with the
regulations of the professional systems, are committed to the
commission of a violation and guarantee its enforcement, must be
diligent in enforcing the substantive rules of fair trial.

Key Words: Fair Trial, Principles of Trial, Professional System,
Essential Rules, Quasi-Judicial Authorities.
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Convergence in Option as a Longitudinal or Excessive
Distortion Based on the General Theory of ‘Arsh’ in
Contracts in Imamieh Jurisprudence and Iranian Law

H.R. Behrozizad"
N.A. Almasi”

Abstract

In the longitudinal and transversal terms of the client's option, there
is a fundamental difference between Islamic jurisprudents who come
from different Islamic cultures. This article presents the views of Islamic
religions and Iranian law in this regard. Based on the general theory of
‘arsh’ in the contracts, we have provided an analysis that describes
health as a prominent feature. The main contribution of the present
article is that if the seller does not fulfill this obligation and does not
submit the goods in accordance with the contract, he must compensate. It
is the same general theory of arsh, and, of course, it is the seller's right
whether to choose termination or demand report.

Keywords: Ta’kheer, Default option, General theory of ‘arsh’, Islamic
religions.
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Religious Foundations of State’s Civil Responsibility
Regarding Cultural Affairs

A. Arzhang’

S. Rasooli Jazi?

Abstract

If cultural and social institutions cannot play their roles appropriately
in order to provide cultural rights, social norms and cultural values will
be affected and there will be widespread changes in the lifestyles of
influential people in society. In fact, not only will the spiritual and
religious rights of citizens not secured, but also they will be disrupted;
this is the result of irreparable spiritual and cultural losses .In addition,
while in some cases, the hypothesis of the responsibility of public social
institutions has been accepted, in other very important cases, such as
culture, this hypothesis requires the production and explanation of
research theories. In other words, when a government takes over the
system of society and nation, any misconduct in social and legal affairs
at a macro level is due to its lack of deception, whether it results from
improper regulation or non-regulation and non-fulfillment. This
descriptive-analytic research attempts to outline the jurisprudential and
legal issues of the state's responsibility, such as the rule of law, the
theory of fault and the guarantee of the right .Considering the scope of
civil responsibility of state in cultural affairs and mechanisms of
compensating moral losses, this research attempts to base the theory on a
regular and unitary model and introduce relevant challenges for future
research.

Keywords: Government, Civil responsibility, Cultural affairs, Spiritual
rights.

1. Associate Professor Meybod University, Yazd-Iran (Corresponding Author)
arzhang1345@gmail.com
2 Graduated from Meybod University, Yazd-Iran sajjad75jaze@gmail.com



Table of Contents

1. Religious Foundations of State’s Civil Responsibility Regarding
Cultural Affairs

A. Arzhang; S. RaS00li JAZi .......cccccccvevveiiiiicie e 1-29

2. Convergence in Option as a Longitudinal or Excessive Distortion
Based on the General Theory of ‘Arsh’ in Contracts in Imamieh
Jurisprudence and Iranian Law

H.R. Behrozizad; N.A. AIMASi.....ccccoovviiiiiiie e 31-50

3. An Investigation of the Mechanisms of Fair Legal Procedure in the
Regulations of Professional Systems in Iran

R. Parastesh; S. Khosravi Danesh...........ccccoeveevivieiveeiiie e 51-76
4. Position and Criterion of Expediency in Child Labor
H. Javar; F. MONAzzami .......c..cccccooiieiie e 77-101

5. An Investigation of Factors and Order of Transformation of Situation
Related to the Conditions of Endowment and its Management in
Jurisprudence and Law of Iran

M. M. Meghdadi; Z. Fahimi ..o 103-130

6. Relationship between Ordering to the Virtue and the Political
Interests of the Islamic System

AH. REZABI RA........eii ittt 131-155

7. Reaserch on Position of the United Nations Security Council of
Foreign Fighters

H. Savari; Y. Seydi; N. Sargeran; F. Mousavizadeh Jazayeri ........ 156-182
8. An Investigation of Noshuz and Ways to Deal with It
M. Sherbafchyzadeh; S. Sadeghi Fasaei; T. Shakeri; H. Azari ......183-202

9. Reviewing the Course of Unauthorized Verdicts in Permissible Legal
Actions in Iranian Law and Jurisprudence

H. Khoubyari; S.M.S Tabatabagi.........cccccccerivrivrivnineiirere e 203-226



10. An Investigation of Compatibility of the Islamic Declaration with the
Universal Declaration of Human Rights Based on Margin of
Interpretation Doctrine

M. Fazaeli; S. Rezazadeh .........ccccovvveeiiiieceie e 227-255

11. Juridical and Legal Review of Sanction of Agents' Misfeasance from
Limit of Authorities Related to the Dowry in Permanent Marriage

S.M.M. Gaboli Dorafshan; S.M.H. Gaboli Dorafshan. M.T. Nadi ...... 257-294

12. Excommunication: from Growth Prevention to Philosophical
Justification of Criminality

S. Danesh Ara; S.S. KazZeMi.........ccoveeieiiiiecie e 295-316
ADSEIFACES ..o 317-328



Journal of
Contemporary Legal Studies

(Approved Scientific based Journal)

University of Tabriz
Director: R. Sokuti Nasimi (Ph.D)
Editor-in-Chief: E. Shoarian Sattari (Ph.D)

Editorial Board

Dr. Mohammad Ali Ardebili Professor, Shahid Beheshti University
Dr. Rabia Eskini Professor, Mofid Research
Dr. Heydar Bagheriasl Professor, University of Tabriz
Dr. Mohammad Reza Pasban Associate Professor, Allameh Tabataba’i University
Dr. gholamreza Haji Nouri Assistant Professor, University of Tabriz
Dr. Abolfath Khaleghi Associate Professor, Qom University
Dr. Mehrab Darabpour Professor, Shahid Beheshti University
Dr. Aahmad deilami Associate Professor, Qom University
Dr. Ismail Rahiminejad Associate Professor, University of Tabriz
Dr. Reza Sokuti Nasimi Professor, University of Tabriz
Dr. Ebrahim Shoarian Sattari Professor, University of Tabriz
Dr. Morteza Shahbazinia Associate Professor, Tarbiat Modares University
Dr. Bijan Abbasi Associate Professor, University of Tehran
Dr. Seyyed Mohammad Taghi Alavi  Professor, University of Tabriz
Dr. Hosein Fakr Associate Professor, University of Tabriz
Dr. Mohammad Reza Mojtehedi Professor, University of Tabriz
Persian Editor: Mandana Nematnezhad English Editor: Dr. Davood Kuhi
Executive Manager: Abbas Yeganeh Typist: Shirin Zamani
Address

Faculty of Law and Social Sciences University of Tabriz, 29 Bahman Blvd.,
Tabriz, Zip Code: 5166616471, Iran
E-mail: Tabrizulaw@Gmail.com
Tel: 041-33392262 Fax: 041-33356013






7

(i

University of Tabriz

Lt

Journal of

Contemporary Legal Studies

(Approved Scientific based Journal)

Year. 10 - No. 19
Autumn - Winter 2020






D

,,.,‘_L —

University of Tabriz

Contemporary
Legal Studies

Year. 10, No. 19, Autumn - Winter 2020

® Religious Foundations of State’s Civil Responsibility Regarding Cultural
Affairs
A. Arzhang; S. Rasooli Jazi
® Convergence in Option as a Longitudinal or Excessive Distortion Based on
the General Theory of ‘Arsh’ in Contracts in Imamieh Jurisprudence and
Iranian Law
H.R. Behrozizad; N.A. Almasi
® An Investigation of the Mechanisms of Fair Legal Procedure in the
Regulations of Professional Systems in Iran
R. Parastesh; S. Khosravi Danesh
® Position and Criterion of Expediency in Child Labor
H. Javar; F. Monazzami
® An Investigation of Factors and Order of Transformation of Situation
Related to the Conditions of Endowment and its Management in
Jurisprudence and Law of Iran
M. M. Meghdadi; Z. Fahimi
® Relationship between Ordering to the Virtue and the Political Interests of
the Islamic System
A.H. Rezaei Rad
® Reaserch on Position of the United Nations Security Council of Foreign
Fighters
H. Savari; Y. Seydi; N. Sargeran; F. Mousavizadeh Jazayeri
® An Investigation of Noshuz and Ways to Deal with It
M. Sherbafchyzadeh; S. Sadeghi Fasaei; T. Shakeri; H. Azari
® Reviewing the Course of Unauthorized Verdicts in Permissible Legal
Actions in Iranian Law and Jurisprudence
H. Khoubyari; S.M.S Tabatabaei
® An Investigation of Compatibility of the Islamic Declaration with the
Universal Declaration of Human Rights Based on Margin of
Interpretation Doctrine
M. Fazaeli; S. Rezazadeh
® Juridical and Legal Review of Sanction of Agents' Misfeasance from Limit
of Authorities Related to the Dowry in Permanent Marriage
S.M.M. Gaboli Dorafshan; S.M.H. Gaboli Dorafshan. M.T. Nadi ........ 257-294
® Excommunication: from Growth Prevention to Philosophical Justification
of Criminality
S. Danesh Ara; S.S. Kazemi

{

LTSS Ty
@A

Y’V

AN

SRR

[/
.

@ @IVANGY.

(<

V‘V

LSS TR
(0 @YYANOYAX

\/

b
2

.wy
S/

\/

LISSTRS
N A

e

[/
()

v‘.-v
VAN

DR
(X 2)

‘,.-,,,,,
RIAG

NN
\ S
2



