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Abstract

Characterization means placing the matter in the category of communication to
determine the applicable law, it is a global issue that in private international law, with
the conflict of characterizations, due to the internal nature of the provisions, it gets a
certain complexity. Since in Iran bilateral method prevails, the judge faces different
characterizations including basic, secondary, connecting factor and preliminary problem
from the design to the resolution of the issue.

The problem of description with this range is raised in a bilateral method. In this
method, the starting point of the argument is the topic; After doing this task, the
description of the communication factors used in the conflict resolution rule between the
court and the foreign court and then the description of the issue in the foreign legal
system will be presented. In the bilateral method, the issue of preliminary description is
also a place for discussion. While in the unilateral method, the issue of description
cannot be discussed with this scope because the unilateral method is a method in which
the rules for resolving the conflict of law only specify the scope of the laws of the same
country and it allows that A law that considers itself valid should be applied to the
matter outside this field. In assuming the jurisdiction of the law of another country, it is
inevitable to accept the descriptions of the subject there.

In this situation, the selfish implementation of the system of lex forion all
characterizations, challenges the unification of solutions; An ideal that requires
achieving the same results in different situations in domestic and international law. In
the situation where the national writers have confused the types of description with each
other and have not explained the conditions governing it accurately, the current research
Is trying to provide a solution by using the experience of French law-as an inspiration
for Iran’s private international law- and focusing on the separation of characterizations.

Of course, there is a limitation in the bilateral method that makes it impossible to
achieve the goal in some cases. In fact, it is not possible to violating conflict of law rule
of lex fori: although different interpretations of the legal systems of the subject lead to
the issuance of conflicting verdicts in different countries, but the basic characterization
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must be done according to the rules of lex fori.

Strengthening the participation of foreign country is helpful in cases such as the
preliminary issue: Finding a solution for the "basic issue” depends on solving another
issue called "preliminary issue™; A preliminary question is asked, the answer of which
has a direct impact on solving the basic issue. If to solve the basic issue, the conflict
resolution rule of the lex fori is referred to, regarding the preliminary issue, the result
can be achieved with the same formula. In this situation, internal integration and in
some cases international coordination is guaranteed. For example, it is suitable the
conflict resolution rule of the lex fori, in addition to determining the competent law on
inheritance rights (basic issue), must introduce a law to prove the marital relationship
and verify the relationship between the parties (preliminary issue). The coordination of
issued decisions and ensuring the security of litigants is the result of the integrity of the
legal system of the lex fori, which should be welcomed.

Determining the rule of conflict resolution regarding the subject in question should not
be considered as the end of the problem of descriptions, because as soon as conflict
resolution rule of the lex fori is determined, or if the competence of the rule of external
conflict resolution is confirmed, the problem of describing the communication factors
used in them emerges. The description of the relationship factor contained in each rule
with the regulations of the country of origin brings internal integration and international
coordination.

It is clear that if the foreign legal system is competent, its (secondary) descriptions of
the subject will be accepted; The coordination of solutions has such a requirement. As a
result, in the assumption that this legal system places the issue in a different relationship
category and applies a different conflict resolution rule to it, the renvoi finds a new
origin. In other words, in some cases, the conflict resolution systems of the lex fori and
the cause use the same communication factors and interpretations, leading to the
specific approach of the foreign legal system in determining the content of the
communication category, subjecting the matter to another conflict resolution rule, which
is the law of another country. Saleh knows and brings about renvoi. Acceptance of this
type of renvoi in a way violates the rule of conflict resolution of the lex fori, which is
not acceptable in the bilateral method. It doesn't matter if the description of the country
of cause of the issue is accepted, or that the description is made based on the rules of the
lex fori from the beginning, and as a result of the different description of the country of
cause of the issue, the renvoi of the descriptions is accepted and other regulations are
applied; In both cases, the description of the country is the determining factor.
Therefore, in accepting the secondary description of the country that caused the issue,
one should not proceed to the stage of confirming the resulting renvoi.

Keywords: Basic characterization, Preliminary problem, Connecting Factor,
Unification of solutions, Secondary characterization.



QO
|
2—— Journal of

Winter 2024 Vol: 14 Issue: 33 3

WL Contemporary Comparative Legal Studies
References
Books
1. Almasi, Nejad Ali (2021). Private International Law, Tehran: Mizan. [In

Persian]

Batiffol, Henri and Lagarde, Paul (1993). Droit International Privé, Paris: LGDJ.
[In French]

3. Gutmann, Daniel (2007). Droit International Privé, Paris:Dalloz. [In French]

10.

11.

12.

13.

14.

15.

16.

17.
18.

Hugues Fulchiron, Cyril Nourissat, Edouard Treppoz, Alain Devers, Travaux
Dirigés, (2013). Droit International Prive, Paris: LexisNexis. [In French]

Jafari Langroudi and Mohammad Jafar (1997). Legal Encyclopaedia, Tehran:
Amir Kabir. [In Persian]

Loussouarn, Yves, Bourel, Pierre, De Varelles-Sommieres, Pascal (2013). Droit
international Privé, Paris: Dalloz. [In French]

Loussouarn, Yves, Bourel, Pierre, De Varelles-Sommieres, Pascal (2012). Droit
international privé, Paris: Dalloz. [In French]

Mahmoud, Seljugi (2008). Private International Law, Conflict of Laws and
Conflict of Jurisdictions, Tehran: Mizan. [In Persian]

Mélin, Francois (2014). Droit International Privé, Paris: Lextenso Editions. [In
French]

Mirshkari, Abbas (2014). Practical Treatise on Civil Responsibility, Tehran:
Sahami. [In Persian]

Mohagheq Damad, Seyed Mostafa (2020). Jurisprudential Review of Family
Law: Marriage and its Dissolution, Tehran: Humanities. [In persian]

Moslehi Iraqgi, Ali Hossein (2014). Inheritance Rights, Tehran: Samt. [In
persian]

Nasiri, Mohammad (2012). Private International Law, Tehran: Agah. [In
Persian]

Niboyet, Marie-Laure, Géraud de Geouffre de la Pradelle(2013). Droit
international privé, Paris: Lextenso éditions. [In French]

Safai, Seyed Hossein (2019). International Sales Law with a Comparative Study,
Tehran: University of Tehran. [In Persian]

Safai, Seyed Hossein and Emami, Asadullah (2016). Family Law Brief, Tehran:
Mizan. [In Persian]

Shahidi, Mehdi (2013). Civil Rights 3, Tehran: Majd. [In Persian]

Shahidi, Mehdi (2015). Civil Rights, Forming Contracts and Obligations,
Tehran: Majd. [in Persian]



QO
|
2—— Journal of

B sl

Contemporary Comparative Legal Studies vy 2tk Vil de (e, & :

19.

20.

Shahidi, Mehdi (2016). Civil Rights, Collapse of Obligations, Tehran: Majd. [in
persian]

Skini, Rabia (2013). Business Law, Tehran: Samt.[in persian]

21. Tabatabai, Seyed Mohammad Hossein (2014). Al-Mizan fi Tafsir al-Qur'an,
Qom: Ismailian. [in persian]
Articles
22. Gothot, Pierre, Lagarde, Paul (2006). Conflits de Lois: Principes Généraux,

23.

24,

25.

26.

27.

28.

29.

Répertoire de Droit International, Janvier. [In French]

Haqggani, Saeed and Hakimi, Marzieh (2020). A Case Study in the Field of Lex
Contractus (a Critical Review of the Judgment No 1072 Dated Nov. 1, 2017.
Issued by Tehran Court of Appeal Journal of Private Law Research, 34(9), 41-
64. https://doi.org/10.22054/jplr.2021.51359.2384 [In Persian]

Lagarde, Paul (1960). La regle de Conflit Applicable Aux Questions Préalables,
Rev. crit DIP. [in French]

Lequette, Yves (1998). Renvoi, Répertoire de Droit International, Décembre. [In
French]

Seyedi Arani, Seyed Abbas (2018). Role- Playing of Conflict Resolution Rule
by the Support of Conflict R esolution Methods (Through Using Comparative
Law), Comparative Research of Islamic and Western Law, 6(4), 27-54.
https://doi.org/10.22091/CSIW.2020.3623.1455 [In persian]

Shahidi, Mehdi (1997). Iranian Rules for Determining the Law Governing
Private International Contracts, Legal Research, (21 -22), 23-42. [In Persian]
Shariat Bagheri, Mohammad Javad (2014). Why and How to Determine the
Governing Law on Civil Liability, Legal Research, 72(8), 71-95. [In Persian]
Wengler, W (1966). Nouvelles Réflexions Sur Les Questions Préalables, Rev.
Crit. DIP. [In French]

Court decisions

30.

Djenangi, Rev.crit. DIP 1988. 302, note Bischoff, JDI 1986. 1025, note A.
Sinay-Cytermann, JCP 1987. 11. 20878, note Agostini. [In French]



